RESOLUTION 3-11-2002

DIGEST

Spousa Privilege: Extenson to Domestic Partners

Amends Evidence Code sections 970, 971, 972, and 973 to extend the spousdl privilege to
domestic partners.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

Reasons:

This resolution amends Evidence Code sections 970, 971, 972, and 973 to extend the spousal
privilege to domestic partners. This resolution should be approved in principle because
registered domestic partners should have the same testimonid privileges as married persons.

Current law recognizes that to compel one spouse to testify againgt another is disruptive of
domegtic harmony. A registered domestic partnership is comparable to amarriage. Society has
the same interest in the domestic harmony within aregistered partnership asit does within a
marriage. To promote that societd interest, domestic partners should have the same testimonia

privileges as married spouses.
TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that legidation be sponsored to
amend Evidence Code Sections 970, 971, 972 and 973 to read as follows:

8970

Except as otherwise provided by statute, amarried person or domestic partner has a
privilege not to testify againg his spouse or domestic partner in any proceeding. For the
purpose of this section, “domestic partner” has the meaning provided in Section 297 of the

Family Code.

§971

Except as otherwise provided by statute, a married person whose spouse or a
domestic partner whose partner is a party to a proceeding has a privilege not to be caled as
10 awitness by an adverse party to that proceeding without the prior express consent of the
11 spouseor domestic partner having the privilege under this section unless the party cdling
12 the spouse or domestic partner does so in good faith without knowledge of the marital
13 rdationship or domestic partnership. For the purpose of this section, “domestic partner” has
14 the meaning provided in Section 297 of the Family Code.

OCO~NOULA WN B

16 8972
17 A married person or domestic partner does not have a privilege under thisarticle in:
18 (& A proceeding brought by or on behaf of one spouse againg the other spouse or
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one domestic partner againg the other partner.

(b) A proceeding to commit or otherwise place his or her spouse or domestic partner
or hisor her spouse's property or domestic partner’ s property, or both, under the control of
another because of the spouse's or domestic partner’s dleged mental or physical condition.

(c) A proceeding brought by or on behdf of a gpouse or domestic partner to establish
his or her competence.

(d) A proceeding under the Juvenile Court Law, Chapter 2 (commencing with
Section 200) of Part 1 of Divison 2 of the Welfare and Ingtitutions Code.

(e A crimind proceeding in which one spouse or domestic partner is charged with:

(1) A crime against the person or property of the other spouse or domestic partner or
of achild, parent, relaive, or cohabitant of ether, whether committed before or during
marriage or the domedtic partnership.

(2) A crime against the person or property of athird person committed in the course
of committing a crime againgt the person or property of the other spouse or domedtic
partner, whether committed before or during marriage or the domestic partnership.

(3) Bigamy.

(4) A crime defined by Section 270 or 270a of the Pend Code.

(f) A proceeding resulting from a crimina act which occurred prior to legd marriage
of the spouses to each other or, in the case of domestic partners, prior to the commencement
of the domestic partnership regarding knowledge acquired prior to that marriage or domestic
partnership if prior to the legd marriage or domestic partnership the witness spouse or
domestic partner was aware that his or her spouse or domestic partner had been arrested for
or had been formaly charged with the crime or crimes about which the spouse or domedtic
partner is cdled to tedtify.

(9) A proceeding brought against the spouse or domestic partner by a former spouse
or former domestic partner so long as the property and debts of the marriage or domedtic
partnership have not been adjudicated, or in order to establish, modify, or enforce a child,
family or spousa support obligation arising from the marriage or domestic partnership to
the former spouse or former domestic partner; in a proceeding brought against a spouse or
domestic partner by the other parent in order to establish, modify, or enforce a child support
obligation for a child of anonmarita relationship of the spouse or domestic partner; orina
proceeding brought against a spouse or domestic partner by the guardian of a child of that
spouse or domestic partner in order to establish, modify, or enforce a child support
obligation of the spouse or domestic partner. The married person or domestic partner does
not have a privilege under this subdivision to refuse to provide information relating to the
issues of income, expenses, assets, debts, and employment of either spouse or domestic
partner, but may assert the privilege as otherwise provided in thisarticle if other information
IS requested by the former spouse or former domestic partner, guardian, or other parent of
the child.

Any person demanding the otherwise privileged information made available by this
subdivison, who aso has an obligation to support the child for whom an order to establish,
modify, or enforce child support is sought, waives his or her marital or domestic partnership
privilege to the same extent as the spouse or domestic partner as provided in this
subdivison.
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(8 Unless erroneousy compelled to do so, amarried person or domestic partner who
testifies in a proceeding to which his spouse or domestic partner is a party, or who testifies
againg his spouse or domestic partner in any proceeding, does not have a privilege under
thisartide in the proceeding in which such testimony is given.

(b) Thereisno privilege under thisarticle in acivil proceeding brought or defended
by amarried person or domestic partner for the immediate benefit of his spouse or domestic
partner or of himsdf and his spouse or domestic partner.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Bay ArealLawyersfor Individua Freedom

STATEMENT OF REASONS

Exiding Law: Egtablishes a privilege not to testify againgt a spouse in any proceeding, and a
privilege not to be called as awitnessin any proceeding to which a spouse is a party.

ThisResolution Provides for the extension of the privilege to persons who are registered as
domedtic partnersin the State of California, pursuant to Family Code Section 297, to those same
ingances in which the privilege is gpplicable to married spouses.

The Problemt Currently, thereis no privilege not to testify or be called as awitness which
gppliesto domedtic partners. The legd intent of the privilege is to promote harmony within the
relaionship. Society stands to suffer the same harms if domestic partnersare not protected from
disharmony to the same extent as married spouses. Forcing one domestic partner to testify
againg the other partner or to be awitness againgt them isinjurious to the relationship.

IMPACT STATEMENT

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Deborah Hedger, Habeas Corpus Resource
Center, 50 Fremont, Suite 1800, San Francisco, CA 94105, (415) 348-3800;
dhedger@hcrc.ca.gov

RESPONSIBLE FLOOR DELEGATE: Deborah Hedger
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