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the powers granted to an association by Section 383 of the Code of Civil Procedure and the
powers granted to the association in this title.

(d) Meetings of the membership of the association shall be conducted in accordance
with a recognized system of parliamentary procedure or any parliamentary procedures the
association may adopt.

(e) Notwithstanding any other provision of law, notice of meetmgs of the members
shall specify those matters the board intends to present for action by the members, but,
except as otherwise provided by law, any proper matter may be presented at the meeting for

action. .
() Members, or their designated representatives, shall have the right to inspect and
photocopy:

(1) the financial records of the association, and ’E\\»e_ )

(2) contracts, leases and agreements between the assocmtxon and apy party.

employees of the association, but salary, earnings, position description and contracted

bonuses are to be disclosed. The board of directors may withhold from members specific

offers. written contract negotiations, and negotiations or pending settlements of legal

disputes. In addition, Mmembers of the association shall have access to association records

-in accordance with Article 3 (commencing with Section 8330) of Chapter 13 of Part 3 of

Division 2 of Title 1 of the Corporations Code.

(g) If an association adopts or has adopted a policy imposing any monetary penalty,
including any fee, on any association member for a violation of the governing documents or
rules of the association, including any monetary penalty relating to the activities of a guest or
invitee of a member, the board of directors shall adopt and distribute to each member, by
personal delivery or first-class mail, a schedule of the monetary penalties that may be
assessed for those violations, which shall be in accordance with authorization for member
discipline contained in the governing documents. The board of directors shall not be required
to distribute any additional schedules of monetary penalties unless there are changes from
the schedule that was adopted and distributed to the members pursuant to this subdivision.

(h) When the board of directors is to meet to consider or impose discipline upon a
member, the board shall notify the member in writing, by either personal delivery or first-
class mail, at least 10 days prior to the meeting. The notification shall contain, at a
minimum, the date, time, and place of the meeting, the nature of the alleged violation for
which a member may be disciplined, and a statement that the member has a right to attend
and may address the board at the meeting. The board of directors of the association shall
meet in executive session if requested by the member being disciplined.

If the board imposes discipline on a member, the board shall provide the member a
written notification of the disciplinary action, by either personal delivery or first-class mail,
within 15 days following the action. A disciplinary action shall not be effective against a
member unless the board fulfills the requirements of this subdivision.

(1) Whenever two or more associations have consolidated any of their functions
under a joint neighborhood association or similar organization, members of each
participating association shall be entitled to attend all meetings of the joint association other
than executive sessions, (1) shall be given reasonable opportunity for participation in those
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RESOLUTION 9-01-2002

DIGEST

Homeowner Association: Member’s Right to Inspect Records

Amends Civil Code section 1363 to permit homeowner association members to ingpect association
financia records and agreements to which the association is a party.

RESOLUTIONSCOMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE (WITH RECOMMENDED AMENDMENT)

Reasons:

This resolution amends Civil Code section 1363 to permit homeowner association members to inspect
association financid records and agreements to which the association isa party. This resolution should
be agpproved in principle because it promotes knowledge and involvement by al association members.

A homeowner association benefits from active, informed members. Allowing the members accessto
financia records and agreements to which the association is a party will serve to keegp members
informed and involved. At the same time, the resolution’ s limitations on disclosure of information about
ongoing negotiations will give board members the freedom to make day-to-day business decisons. The
resolution aso correctly guards the privacy interests of association employees.

However, the resolution should be amended by inserting the word “file” after the word “personnd” in
subdivision (f)(2) & line 25.

TEXT OF RESOLUTION

Resolved, that the Conference of Delegates recommends that |egidation be sponsored to amend Civil
Code section 1363 to read asfollows:

81363

(& A common interest development shall be managed by an association which may be
incorporated or unincorporated. The association may be referred to as a community association.

(b) An association, whether incorporated or unincorporated, shall prepare a budget
pursuant to Section 1365 and disclose information, if requested, in accordance with Section 1368.

(c) Unless the governing documents provide otherwise, and regardless of whether the
association isincorporated or unincorporated, the association may exercise the powers granted to
anonprofit mutual benefit corporation, as enumerated in Section 7140 of the Corporations Code,
except that an unincorporated association may not adopt or use a corporate sed or issue
membership certificates in accordance with Section 7313 of the Corporations Code. The
association, whether incorporated or unincorporated, may exercise the powers granted to an
association by Section 383 of the Code of Civil Procedure and the powers granted to the
asocidionin thistitle.
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(d) Mestings of the membership of the association shall be conducted in accordance with a
recognized system of parliamentary procedure or any parliamentary procedures the association
may adopt.

() Notwithgtanding any other provision of law, notice of meetings of the members shall
specify those matters the board intends to present for action by the members, but, except as
otherwise provided by law, any proper matter may be presented at the meeting for action.

(f)_Members, or their designated representatives, shall have the right to inspect and
photocopy:

(1) thefinancial records of the association, and

(2) contracts, leases and agreements between the association and any party.

The board of directors may withhold information in the personnel of bona fide employees
of the association, but salary, earnings, position description and contracted bonuses are to be
disclosed. The board of directors may withhold from members specific offers, written contract
negotiations, and negotiations or pending settlements of legd disputes. In addition, Mmembers of
the association shal have access to association records in accordance with Article 3 (commencing
with Section 8330) of Chapter 13 of Part 3 of Divison 2 of Title 1 of the Corporations Code.

(9) If an association adopts or has adopted a policy imposing any monetary pendty,
including any fee, on any association member for a violation of the governing documents or rules of
the association, including any monetary pendty relaing to the activities of aguest or invitee of a
member, the board of directors shal adopt and distribute to each member, by persona delivery or
fird-classmail, a schedule of the monetary penalties that may be assessed for those violations,
which shdl be in accordance with authorization for member discipline contained in the governing
documents. The board of directors shal not be required to distribute any additional schedules of
monetary penalties unless there are changes from the schedule that was adopted and distributed to
the members pursuant to this subdivison.

(h) When the board of directorsisto meet to consider or impaose discipline upon a
member, the board shdl notify the member in writing, by either persond delivery or first-class mail,
at least 10 days prior to the meeting. The natification shdl contain, a a minimum, the dete, time,
and place of the meeting, the nature of the dleged violation for which a member may be disciplined,
and a statement that the member has aright to attend and may address the board at the mesting.
The board of directors of the association shal meet in executive session if requested by the
member being disciplined.

If the board imposes discipline on amember, the board shdl provide the member awritten
natification of the disciplinary action, by ether persond ddivery or firg-cdass mail, within 15 days
following the action. A disciplinary action shdl not be effective against a member unless the board
fulfills the requirements of this subdivison.

(1) Whenever two or more associations have consolidated any of their functions under a
joint neighborhood association or similar organization, members of each participating association
shall be entitled to attend al meetings of the joint association other than executive sessons, (1) shall
be given reasonable opportunity for participation in those meetings and (2) shdl be entitled to the
same access to the joint association's records as they are to the participating association's records.

(j) Nothing in this section shall be construed to create, expand, or reduce the authority of

9-01-2




56  theboard of directors of an association to impose monetary penalties on an association member for
57  aviolation of the governing documents or rules of the association.

(Proposed language underlined; language to be deleted stricken.)
PROPONENT: Orange County Bar Association
STATEMENT OF REASONS

Exiding Law: Exiding law alows members of home owner associations to have the same access to
records as owners of stock in a corporation.

This Resolution: Amends the Civil Code to specificaly alow members of home owner associations to
have access to the financia records and contracts of the association.

The Problem: When home owner associations were created, the rules that governed them were
relegated to traditiond corporate law. Home ownership is different than investing in businesses. A
person buying shares in a corporation is buying the expertise of that business managers to run the
company efficiently. When a people buy a unit in acommon interest development they are buying
location, proximity to schools, suitable living space and dl this has absolutely no bearing on the
management of the association, especidly with anewly built property.

When a person doesn't like the management of the publicly traded security they own, they sdll the stock
on the open market. \When the management changes on a common interest development it is not that
easy to pick up and move. Also, the objectives of the competitive business are different than ahome
owner’sassociation. A business needsits secrets. There are reasons one business does better than
another. Businessestry to find out what their competitors are doing. To alow corporate shareholders
complete access to the records of the corporation would alow a competitor to buy one share and be
able to browse and learn that corporations strengths and weaknesses. Thereisno Smilar competition
aspect to running a home owners association. There are gardening and management contracts. Thisis
not rocket science nor the Manhattan Project.

The Board of Directorsis only required to provide the members a budget. A $10,000 gardening

budget does't tdll the member whether that includes new plant ingdlations, tree trimming or other items
necessary in order to seeif the contract with the gardener isreasonable. A $5000 income item from the
service that runs the laundry room doesn't tell the members whether the company is providing 50% of
gross laundry income or 5%. Only actudly viewing the contracts involved will provide the information.
And if the Board of Directors decide not to provide it, then the members are forced into an expensive
suit or disruptive recdl.

Home owner associations are more like non-profit charitable organizations and their tax returns are
available to the public. The change needs to be implemented.
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IMPACT STATEMENT
This resolution would not affect any other statute, regulation or law.

AUTHOR AND/OR PERMANENT CONTACT: Robert C. Unetic, IRS - Edtate & Gift, 34 Civic
Center Plaza, Santa Ana, CA 92701-4025. Robert.Unetic@airs.gov (714) 836-2825x110.

RESPONSIBLE FLOOR DELEGATE:
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