RESOLUTION 10-03-2002

DIGEST

Summary Judgment and Summary Adjudication: Elimination of Separate Statement.

Amends Cdifornia Rules of Court, rule 342, to diminate the separate statement of undisputed facts and
counterstatement in motions for summary judgment or summeary adjudication.

RESOLUTIONSCOMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:

This resolution amends Cdifornia Rules of Court, rule 342, to diminate the separate statement of
undisputed facts and counterstatement in maotions for summary judgment or summary adjudication. This
resolution should be disapproved because the separate statement serves an important function in the
judge s determination of the merits of the mation.

The separate statement provides in an easy-to-read chart format the information at the heart of a motion for
summary judgment or summary adjudication: the key facts and evidence showing whether or not these facts
aredisputed. Thus, the separate statement makes the court’ s job easier by eliminating the need to gft
through the memorandum and supporting evidence to locate the materia facts. The separate statement dso
ensures that the court can determine whether key facts are truly in disoute, even where the points and
authorities are not well written. Contrary to the proponent's suggestion, it is likely that the court accords
Separate statements more consderation than memoranda of points and authorities.

Similar to Resolution 10-02-2002.
TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that the Judicid Council amend Cdifornia
Rules of Court, rule 342, to read as follows:

Rule 342

(& [Mation] Asused inthisrule, "motion” refersto ether amotion for summary
judgment or amotion for summary adjudication.

(b) [Mation for summary adjudication] If made in the dternative, amaotion for summary
adjudication may make reference to and depend upon the same evidence submitted in
support of the summary judgment motion. If summary adjudication is sought, whether
separately or as an dternative to the motion for summary judgment, the specific cause of
action, affirmative defense, clamsfor damaga or issues of duty must be stated
gpecificdly in the notice of motion-a tedverba rate st

ol undisputed- material facts.

(c) [Documents in support of motion] The motion must contain and be supported by the
following documents:
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(2) Notice of motion by [ moving party] for summary judgment or summary
adjudication or both;

(3)(_) Memorandum of pornts end authorrtres in support of [moving party's] motion
for summary judgment or summary adjudicetion or both;

4)(3) Evidence in support of [ moving party's] motion for summary judgment or
summary adjudication or both; and

{5)(4) Request for judicid noticein support of [ moving party's] motion for summary
judgment or summary adj udicetion or both (if approprrate)

(e)(d) [Documents In opposgition to motron] The opposrtron to amation must consst of
the following documents, separately stapled and titled as shown:

(2) [Opposing party's] memorandum of points and authorities in opposition to
[moving party s] motion for summary judgment or summary adj udi cetlon or both

for

=]

(3)(_) [Opposr ng party S| evrdence in opposrtr onto [movr ng party' s] motro
summary judgment or summary adjudication or both (if gppropriate); and
4)(3) [Opposing party's| request for judicia notice in opposition to [ moving party's)
motion for summary judgment or summary adJ udication or both (|f approprl ate)

{g)(e) [Documentary evidence] If evidence in support of or in opposition to amotion
exceeds 25 pages, the evidence must be in a separately bound volume and must include
atable of contents.
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(Proposed new language is underlined; language to be deleted is stricken.)

PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS

Exiding Law: Along with Code of Civil Procedure section 342, requires a party who moves for
summary judgment or summary adjudication to file a separate statement of undisputed facts, and
requires the party opposing the motion to file a counterstatement, and sets out the format for those
Satements.

This Resolution Would remove the requirement that a party who moves for summary judgment or
summary adjudication file a separate statement of undisputed facts, and that the party opposing the
motion file a counterstatement.

The Problem: Any litigator recognizes that in order to prevail on, or defest, a motion for summary
judgment or adjudication, he or she will have to submit a well-written memorandum of points and
authorities that spells out in detail why the facts are or are not undisputed. The memorandum provides
al the background and argument necessary for the determination of the mation. Also, in dl redity, itis
questionable whether courts actualy give much consideration to the parties separate statements.
Preparation of a separate statement adds nothing to the motion except added busy work for the
litigators and more papers for the court’ sfile.

Parties who file amotion for summary judgment or for summary adjudication aready have amultitude of
papersto prepare. The requirement of preparing a separate statement imposes an additional and
unnecessary burden upon both the moving party and the opposing party, and should be eiminated.
IMPACT STATEMENT

This proposed resolution does not affect any other law, statute, or rule.
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AUTHOR AND/OR PERMANENT CONTACT: Jm Weixd, Law Office of JamesV. Weixd, J.,
24 Professiona Center Parkway, Suite 220, San Rafadl, California 94903, telephone (415) 472-8106,
fax (415) 472-8097, e-mail jvw@weixd-law.com.

RESPONSIBLE FLOOR DELEGATE: Jm Weixd
COUNTERARGUMENT
BEVERLY HILLSBAR ASSOCIATION

The proposed amendment of California Rule of Court 342 should be opposed. While attempting to
reduce the burden imposed on parties bringing amotion for summary judgment and/or summary
adjudication, this resolution would result in an increased burden on the court in reviewing any motion
brought pursuant to Code of Civil Procedure 8 437c. The need for a"well-written memorandum of
points and authorities that spells out in detail why the facts are or are not undisputed” does not eradicate
the need for a concise separate statement that identifies the specific facts the moving party contends are
undisputed, and that further provides the specific evidence supporting said contentions. The separate
statement pinpoints the factual issues to which the opposing party must respond. The separate
Satement also facilitates the court's review of the motion. The statement that "in dl redlity, it is
guestionable whether courts actualy give much consideration to the parties separate Satements’ isitsdf
guestionable. In some ingtances, the court's determination of the motion may rest solely on the separate
gatement, where the separate statement submitted in opposition to the motion clearly establishes the
exisience, or nonexistence, of atriable issue of fact. The separate statement provides the court with a
road map to the facts and evidence, while the memorandum of points and authorities sets forth the
applicable law, and argues the application of the law to the facts of the case. This amendment will also
result in additiond law and motion practice, because parties increasingly will seek leaveto file
memoranda that exceed the page limitsimposed by Rule 313(d). Moreover, Rule 342 (as amended
January 1, 2002) requires a party to serve an ectronic version of its statement upon request of a party
or the court, thereby sgnificantly reducing the "busy work" inherent in summeary judgment motions.

ORANGE COUNTY BAR ASSOCIATION

The Separate Statement of Undisputed Facts and Evidence, and its counter Statement of Disputed
Facts and Evidence, are necessary evils in the process of motions under Code of Civil Procedure
Section 437c. Yes, it ishard work to create these Separate Statements, it is time-consuming and it is
an extrapleading to prepare in filing a summary judgment or adjudication motion. However, the
assertion that the courts do not give consideration to the Separate Statement is a sad commentary on
the proponents view of our judiciary. The provisons of Caifornia Rule of Court 342 were added in
1997, merdly five (5) years ago. The purpose, as may be recaled, for adding this Rule of Court, wasto
make uniform the gppearance and form of the Separate Statement and remove al question asto what
was required. Clearly the Judicid Council, amere five years ago, felt that many judges, if not dl judges,
hearing motions for summary judgment rely heavily on the separate statements. In arecent case, the
Court of Appealsfor the Third Appellate District held that without a separate statement of undisputed
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facts with references to supporting evidence in the form of affidavits or dedlarations, it isimpossble for
plaintiff, in opposing amotion for summary judgment, to demondrate the existence of disputed facts.
Lewisv. County of Sacramento (App. 3 Dist. 2001) 113 Cal.Rptr.2d 90, 93 Cal.App.4th 107
(review denied).

The Separate Statement is a vauable tool to both the bench and the bar. It provides a breakdown of
precisdly what facts are or are not in dispute or at issue. Elimination of this requirement would permit
cregtive drafting of points and authorities in which parties could hide or argue facts without setting forth
the supporting evidence in aclear and concise manner. The Separate Statement forces each party to
clearly state the facts which the party contends ether are, or are not, in dispute, without hiding anything.
It also requires a party to provide concrete proof, through competent admissible evidence, to support its
contentions. It precludes creetive writing or distortion of facts by either sde. This Rule of Court
provides the uniform format to achieve the goa of CCP Section 437c.

Lest we forget, summary judgment dlowstrid on the law because the facts are purportedly not at issue.
If granted, aparty is deprived of atrial on the facts because a court has found that there are no factsto
betried. The Separate Statement preserves due process for the litigant attempting to reach trid on the
merits. It provides a means by which clear, concise andysis of the facts, both disputed and undisputed,
can be performed. 1t aso provides a clear, concise and uniform road map to the facts and the evidence
supporting those facts to enable the parties and the court to thoroughly discuss and andlyze the lega
issues. To support removing this requirement is to support lazy lawvyering. For al these reasons, the
resolution should be defested.

SANTA CLARA COUNTY BAR ASSOCIATION

The existing provisons of CCP 8437c and CRC 342, which require that both moving and opposing
parties in amotion for summary judgment file separate tatements of materid facts, are proceduraly
sound. Such separate statements are indispensable for the parties aswell as the court, in that they
clearly set forth and ddlineate the issues condtituting the subject matter of the motion. These statements
aso provide citations to testimony supporting the respective positions of the parties asto the materia
factsat issue. Indeed, those very references make each separate statement inseparable from the
memorandum of points and authorities. By citing specific numbered undisputed/disputed materid facts
in the memorandum, one can refer the reader to the citations set forth in the separate satement in a
compact and efficient manner that avoids disrupting the flow of the text of the points and authorities.

Thus, separate statements are far more than mere “busy work.” They are, in fact, essentia to amation
for summary judgment, which is, more often than not, the most important, as well as complex, motion
that a party can bring in an action. The format set forth in existing Statutesis rooted in logic and the
need for systematic and well-organized law and motion procedure. This resolution should therefore be
disapproved.
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