RESOLUTION 11-04-2002

DIGEST

L egdlization of Marijuana.

Repeds Hedth & Safety Code sections 11357, 11358, 11359, 11360, 11361.5, 11361.7, and 11362.5
and amends Health and Safety Code section 11470 and Vehicle Code section 23222 to legdlize
marijuana.

RESOLUTION COMMITTEE RECOMMENDATION
DISAPPROVE

Reasons:

This resolution repeals Health & Safety Code sections 11357, 11358, 11359, 11360, 11361.5,
11361.7, and 11362.5 and amends Health and Safety Code section 11470 and Vehicle Code section
23222 to legalize marijuana. This resolution should be disapproved because it is overly broad,
premature, and at least partially pre-empted by federal law.

Although this resolution recognizes society’ s hypocritica stance allowing acohol and tobacco use
despite known hedlth risks, it goestoo far. For example, it would not prohibit marijuana use by
minors or by operators of vehicles. If the criminal prohibitions were to be repealed as proposed,
substantial administrative regulations would first need to be adopted in their place, comparable to the
Alcoholic Beverage Control Board regulations governing the use of alcohol. Even if enacted, the
resolution’ s impact would be questionable, because pre-emptive federal laws would still prohibit
marijuana use.

Findly, people who have a medically documented need for marijuana are still protected by the
Compassionate Use Act (Health and Saf. Code, 8§ 11362.5), which allows a patient to possess or
cultivate marijuana for persona medical purposes upon the recommendation or approva of a
physician.

TEXT OF RESOLUTION

RESOLVED that the Conference of Delegates recommends that |egislation be sponsored to repeal
Hedlth & Safety Code sections 11357, 11358, 11359, 11360, 11361.5, 11361.7, 11362.5 and amend
Headlth and Safety Code section 11470 and Vehicle Code section 23222 to read as follows:
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811470

The following are subject to forfeiture:

(& All controlled substances which have been manufactured, distributed, dispensed, or acquired
in violation of this divison.

(b) All raw materials, products, and equipment of any kind which are used, or intended for use,
in manufacturing, compounding, processing, delivering, importing, or exporting any controlled
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substance in violation of this division.

(c) All property except real property or a boat, airplane, or any vehicle which is used, or
intended for use, as a container for property described in subdivision (a) or (b).

(d) All books, records, and research products and materids, including formulas, microfilm,
tapes, and data which are used, or intended for use, in violation of this divison.

(e) Theinterest of any registered owner of a boat, airplane, or any vehicle other than an
implement of hushandry, as defined in Section 36000 of the Vehicle Code, which has been used
as an instrument to facilitate the manufacture of, or possession for sale or sae of 14.25 grams or
more of heroin or cocaine base as specified in paragraph (1) of subdivision (f) of Section 11054,
or a substance containing 14.25 grams or more of heroin or cocaine base as specified in
paragraph (1) of subdivision (f) of Section 11054, or 14.25 grams or more of a substance
containing heroin or cocaine base as specified in paragraph (1) of subdivision (f) of Section
11054, or 28.5 grams or more of Schedule | controlled substances except marijtans; peyote, or
psilocybin; 10 pounds dry weight or more of +rarjdana, peyote, or psilocybin; or 28.5 grams or
more of cocaine, as specified in paragraph (6) of subdivision (b) of Section 11055, or
methamphetamine; or a substance containing 28.5 grams or more of cocaine, as specified in
paragraph (6) of subdivision (b) of Section 11055, or methamphetamine; or 57 grams or more of
a substance containing cocaine, as specified in paragraph (6) of subdivision (b) of Section
11055, or methamphetamine; or 28.5 grams or more of Schedule |1 controlled substances. No
interest in a vehicle which may be lawfully driven on the highway with aclass C, classM1, or
class M2 license, as prescribed in Section 12804 of the Vehicle Code, may be forfeited under
this subdivision if there isa community property interest in the vehicle by a person other than
the defendant and the vehicleis the soleclass C, class M1, or class M2 vehicle available to the
defendant's immediate family.

(f) All moneys, negotiable instruments, securities, or other things of vaue furnished or intended
to be furnished by any person in exchange for a controlled substance, al proceeds traceable to
such an exchange, and al moneys, negotiable instruments, or securities used or intended to be
used to facilitate any violation of Section 11351, 11351.5, 11352, 11355, $3:359,-44366; 11378,
11378.5, 11379, 11379.5, 11379.6, 11380, 11382, or 11383 of this code, or Section 182 of the
Penal Code, or afelony violation of Section 11366.8 of this code, insofar as the offense
involves manufacture, sale, possession for sale, offer for sale, or offer to manufacture, or
conspiracy to commit at least one of those offenses, if the exchange, violation, or other conduct
which is the basis for the forfeiture occurred within five years of the seizure of the property, or
the filing of a petition under this chapter, or the issuance of an order of forfeiture of the
property, whichever comes first.

(9) Thered property of any property owner who is convicted of violating Section 11366,
11366.5, or 11366.6 with respect to that property. However, property which is used as a family
residence or for other lawful purposes, or which is owned by two or more persons,

one of whom had no knowledge of its unlawful use, shall not be subject to forfeiture.

(h) Subject to the requirements of Section 11488.5 and except as further limited by this
subdivision to protect innocent parties who claim a property interest acquired from a defendant,
al right, title, and interest in any personal property described in this section shdl vest in the
state upon commission of the act giving rise to forfeiture under this chapter, if the state or local
governmenta entity proves aviolation of Section 11351, 11351.5, 11352, 11355, 43359,-11366;
11378, 11378.5, 11379, 11379.5, 11379.6, 11380, 11382, or 11383 of this code, or Section 182
of the Pena Code, or afelony violation of Section 11366.8 of this code, insofar as the offense
involves the manufacture, sale, possession for sale, offer for sale, offer to manufacture, or

11-04-66



250
251
252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268
269
270
271
272
273
274
275
276
277
278
279
280
281
282

conspiracy to commit at least one of those offenses, in accordance with the burden of proof set
forth in paragraph (1) of subdivision (i) of Section 11488.4 or, in the case of cash or negotiable
instruments in excess of twenty-five thousand dollars ($25,000), paragraph (4) of subdivision (i)
of Section 11488.4. The operation of the specia vesting rule established by this subdivision

shdl be limited to circumstances where its application will not defeat the claim of any person,
including a bona fide purchaser or encumbrancer who, pursuant to Section 11488.5, 11488.6, or
11489, claims an interest in the property seized, notwithstanding that the interest in the property
being claimed was acquired from a defendant whose property interest would otherwise have
been subject to divestment pursuant to this subdivision.

Vehicle Code §23222

(& No person shall havein his or her possession on his or her person, while driving a motor
vehicle upon a highway or on lands, as described in subdivision (b) of Section 23220, any
bottle, can, or other receptacle, containing any alcoholic beverage which has been opened, or a

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Bar Association of San Francisco

STATEMENT OF REASONS

Existing Law: These sections make almost anything connected with marijuanaillegal.

This Resolution: This resolution, which involves many statutes, is designed to legalize marijuana.

The Problem: Not only are we losing the war on drugs, any focus on the illegality of marijuana makes
very little sense. A very large portion of the country especialy those in California want the
legdization of marijuana. We are wasting millions of dollars prosecuting and imprisoning those with
marijuana. We are putting nonviolent individuasin jail or prison, and legdization would reduce the
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crime associated with marijuana. Marijuanais not at the level of cocaine or heroine, and this should
be recognized.

IMPACT STATEMENT
The proposed resolution would not affect other statutes.

AUTHOR AND/OR PERMANENT CONTACT: Carter Stewart, McCutchen, Doyle, Brown &
Enersen, LLP, Three Embarcadero Center, San Francisco, CA 94111-4067, Telephone: (415) 393-
2000, Facsmile: (415) 393-2286, E-mail: cstewart@mdbe.com.

RESPONSIBLE FLOOR DELEGATE:
COUNTERARGUMENT
SANTA CLARA COUNTY BARASSOCIATION

One does not have to agree with al aspects of the so-called “war on drugs’ to oppose this resolution.
The statement of reasonsis long on conclusions but short on facts to support them. (E.g., “losing the
war on drugs,” “avery large portion of the country especialy those in Cdlifornia want the legidation,”
“wadting millions of dollars” “putting nonviolent individuas in jall or prison,” “legdization would
reduce the crime.”)

The proponents final request is that “Marijuanais not at the level of cocaine or heroin, and this should
be recognized.” In fact, this difference has been recognized in Californialaw for decades. Possession
of less than an ounce of marijuana has been a special kind of misdemeanor (not subject to arrest,
maximum penalty is a fine of $100) since the mid-seventies. Possession of heroin or cocaine is an
aternate felony-misdemeanor (“wobbler”). Hedth & Safety Code sections 11350, 11357(b), 11377.

Passing this resolution would mean there are no state limits on anyone possessing, using, cultivating,
transporting or selling marijuana. No limits on the age of the person who could engage in any of these
acts. No limits on the amount of marijuanainvolved. Even NORML, in its 1996 policy statement,
favors limiting use of cannabis to adults acting responsibly.

Then there's that pesky “ Supremacy Clause” of the United States Constitution to deal with because
many of these acts are also illegal under the Federal Controlled Substances Act, 21 U.S.C. Section
2101 et. seg. Recently, the United States Supreme Court enforced those laws, even in what appeared
to be a compelling case for a“medica necessity” defense. See U.S. v. Oakland Cannabis Buyers’
Cooperatives, 532 U.S. 483; 149 L.Ed.2d 722; 121 S. Ct. 1711 (2001)

Our delegation supports reasonable changes in the California drug laws but we cannot support this
one.
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