
Substitute Resolution
(Consolidated 02-03-03, 02-04-03, 02-05-03, 02-06-03, 02-07-30, 02-08-03, 02-09-03, 02-10-03)

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the
Board of Governors of the State Bar of California refer the subject of Resolutions 2-03-03 through 2-10-
03 to the Rules Revision Committee.



RESOLUTION 2-03-03 
 

DIGEST 
Definition of “Tribunal”:  Rules of Professional Conduct 
Amends Rules of Professional Conduct, rule 1-100, to define “tribunal." 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History:   
Related to resolutions 2-04-03, 2-05-03, 2-06-03, 2-07-03, 2-08-03, 2-09-03 and 2-10-03. 
 
Reasons: 
This resolution amends Rules of Professional Conduct, rule 1-100, to define “tribunal."  This resolution 
should be approved in principle because it provides a consistent and appropriate definition for a term used 
throughout the Rules of Professional Conduct. 
 
The Rules of Professional Conduct use the word “tribunal” throughout, but provide no clear definition.  
As the practice of law has evolved, many litigated matters are decided by arbitrators or administrative 
hearing officers rather than by traditional trial court judges.  Yet in some jurisdictions “tribunal” does not 
encompass arbitration.  (See Application of Medway Power Ltd. (S.D.N.Y. 1997) 985 F.Supp. 402.)  
Without an appropriate definition of “tribunal,” an attorney in an arbitration or administrative proceeding 
may not be required to follow the ethical rules governing California lawyers.   
 
The proponent models the definition of “tribunal” on Government Code section 68097.1, subdivision (d), 
which states a “tribunal” is “any person or body before whom or at which attendance of witnesses may be 
required by subpoena, including an arbitrator in arbitration proceedings.”  That definition was drafted to 
clarify the circumstances in which officers should be reimbursed for appearing before tribunals upon 
being subpoenaed to do so.  Although the purpose for the definition in the Government Code is different 
from the Rules of Professional Conduct's purpose, the definition is consistent with the intended scope of 
the word “tribunal” under the ethical rules.  
 
The proposed definition is similar to the American Bar Association Model Rules of Professional Conduct, 
which define “tribunal” as “a court, an arbitrator in a binding arbitration proceeding, or a legislative body, 
administrative agency or other body acting in an adjudicative capacity . . . .”  (ABA Model Rules Prof. 
Conduct, rule 1.0(m).) 
 
An attorney’s ethical duties under the Rules of Professional Conduct should apply in all circumstances in 
which the attorney serves as an officer of an adjudicative body acting under power of law.  By defining 
“tribunal” as any person or body before which a person may be summoned to testify by subpoena, this 
resolution appropriately encompasses this wide range of adjudicative proceedings.   
 
SECTION/COMMITTEE REPORT 
 
OFFICE OF PROFESSIONAL COMPETENCE OF THE STATE BAR OF CALIFORNIA 
 
Recommendation:  DISAPPROVE 
 
Reasons: 
State Bar staff agrees in principle with the proponent of resolution 2-3-2003 that consideration should be 
given to crafting an appropriate definition of the term “tribunal” as used throughout the Rules of 
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Professional Conduct.  However, State Bar staff disapproves this resolution because the issue of defining 
terms used in the rules is a matter that is already in process with the State Bar through its Commission for 
the Revision of the Rules of Professional Conduct (“Rules Revision Commission”).  
 
The Rules Revision Commission is charged with conducting a cover-to-cover review of the entirety of the 
California rules and proposing comprehensive amendments for Board consideration.  In particular, the 
Rules Revision Commission’s charter includes the task of considering “the Final Report and 
Recommendations of the American Bar Association's ("ABA") Ethics 2000 Commission and the 
American Law Institute's Restatement of the Law Third, The Law Governing Lawyers ("Restatement"). . . 
.”  (The charter of the Rules Revision Commission is found online in the Ethics Information area of the 
State Bar website: www.calbar.ca.gov.)  The particular issue of a definition of the term “tribunal” for 
purposes of ethical standards is addressed by the Ethics 2000 Commission (ABA Mode Rule 1.0(m)) and 
in the Restatement (Ch. 7, sec. 105) and falls within the purview of the Rules Revision Commission. 
 
The work of the Rules Revision Commission involves many complex interrelated rule amendment issues, 
overarching policy matters, as well as technical drafting considerations that render it imprudent to 
consider the definition of the term “tribunal” independent of all other amendment issues relevant to the 
affected rules.  The Rules Revision Commission primarily meets in open session and interested persons 
are welcome at these meetings.  State Bar staff encourages the proponents of resolution 2-3-2003 to 
attend the meetings and offer their views on a definition of the term “tribunal” for purposes of the Rules 
of Professional Conduct. 
 
This position is solely that of the State Bar's Office of Professional Competence and has not been adopted 
or endorsed by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the Board 
of Governors of the State Bar of California and the California Supreme Court amend Rules of 
Professional Conduct, rule 1-100, to read as follows: 
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 (A) Purpose and Function. 
 The following rules are intended to regulate professional conduct of members of the State 
Bar through discipline. They have been adopted by the Board of Governors of the State Bar of 
California and approved by the Supreme Court of California pursuant to Business and Professions 
Code sections 6076 and 6077 to protect the public and to promote respect and confidence in the legal 
profession. These rules together with any standards adopted by the Board of Governors pursuant to 
these rules shall be binding upon all members of the State Bar. 
 For a willful breach of any of these rules, the Board of Governors has the power to discipline 
members as provided by law. 
 The prohibition of certain conduct in these rules is not exclusive. Members are also bound 
by applicable law including the State Bar Act (Bus. & Prof. Code, §6000 et seq.) and opinions of 
California courts. Although not binding, opinions of ethics committees in California should be 
consulted by members for guidance on proper professional conduct. Ethics opinions and rules and 
standards promulgated by other jurisdictions and bar associations may also be considered. 
 These rules are not intended to create new civil causes of action. Nothing in these rules shall 
be deemed to create, augment, diminish, or eliminate any substantive legal duty of lawyers or the 
non-disciplinary consequences of violating such a duty. 
 (B) Definitions. 
 (1) "Law Firm" means: 
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 (a) two or more lawyers whose activities constitute the practice of law, and who share its 
profits, expenses, and liabilities; or 
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 (b) a law corporation which employs more than one lawyer; or 
 (c) a division, department, office, or group within a business entity, which includes more 
than one lawyer who performs legal services for the business entity; or 
 (d) a publicly funded entity which employs more than one lawyer to perform legal services. 
 (2) " Member" means a member of the State Bar of California. 
 (3) "Lawyer" means a member of the State Bar of California or a person who is admitted in 
good standing of and eligible to practice before the bar of any United States court or the highest 
court of the District of Columbia or any state, territory, or insular possession of the United States, or 
is licensed to practice law in, or is admitted in good standing and eligible to practice before the bar of 
the highest court of, a foreign country or any political subdivision thereof. 
 (4) "Associate" means an employee or fellow employee who is employed as a lawyer. 
 (5) "Shareholder" means a shareholder in a professional corporation pursuant to Business 
and professions Code section 6160 et seq. 
 (6)“Tribunal” means any person or body before whom or at which attendance of witnesses 36 
may be required by subpoena, including an arbitrator in arbitration proceedings.37 
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 (C) Purpose of Discussions. 
 Because it is a practical impossibility to convey in black letter form all of the nuances of 
these disciplinary rules, the comments contained in the Discussions of the rules, while they do not 
add independent basis for imposing discipline, are intended to provide guidance for interpreting the 
rules and practicing in compliance with them. 
 (D) Geographic Scope of Rules. 
 (1) As to members: 
 These rules shall govern the activities of members in and outside this state, except as 
members lawfully practicing outside this state may be specifically required by a jurisdiction in which 
they are practicing to follow rules of professional conduct different from these rules. 
 (2) As to lawyers from other jurisdictions who are not members: 
 These rules shall also govern the activities of lawyers while engaged in the performance of 
lawyer functions in this state; but nothing contained in these rules shall be deemed to authorize the 
performance of such functions by such persons in this state except as otherwise permitted by law. 
 (E) These rules may be cited and referred to as "Rules of professional Conduct of the State 
Bar of California."

 
  (Proposed new language underlined; language to be deleted stricken.) 
   
PROPONENT:  San Diego County Bar Association  
 
STATEMENT OF REASONS 

 
Existing Law:  The existing California Rules of Professional Conduct (“CRPC”) use the term “tribunal” 
repeatedly in CRPC.  (See, Rules 2-300 [Sale or Purchase of a Law Practice of a Member, Living or 
Deceased], 2-400 [Prohibited Discriminatory Conduct in a Law Practice], 3-210 [Advising the Violation 
of Law], 3-700 [Termination of Employment], 5-200 [Trial Conduct], 5-300 [Contact with Officials], and 
5-310 [Prohibited Contact with Witnesses]).  However, “tribunal” is not defined in any of these rules. 
 
This Resolution:  Eliminates the uncertainty of what a “tribunal” is by providing an uncontroversial 
definition by incorporating the definition of tribunal found in Government Code section 68097.1, 
subdivision (d).  In doing so, this resolution provides consistency and insures the scope of this rule is 
broad enough to achieve its objective: to prevent the miscarriage of justice in venues where lawyering 
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necessarily occurs.  This resolution is an “omnibus” alternative to the seven, separate resolutions before 
the Conference changing the above rules. 
 
The Problem:  Neither the CRPC nor California case law define a “tribunal.”  As the focus of lawyering 
continues to stray from the courthouse with non-judicial venues for dispute resolution, the uncertainty of 
whether the CRPC applies in these venues is increasingly problematic.   
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
 
AUTHOR AND/OR PERMANENT CONTACT:  Gina Dronet, 1585 Coast Walk, La Jolla, CA 92037, 
voice (858) 454-0577, e-mail gd@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE:  Gina Dronet 
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RESOLUTION 2-04-03 
DIGEST 
Definition of “Tribunal”:  Substitution of Attorney After Sale of Practice 
Amends Rules of Professional Conduct, rule 2-300, to define “tribunal.” 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Related to resolutions 2-03-03, 2-05-03, 2-06-03, 2-07-03, 2-08-03, 2-09-03 and 2-10-03.   
 
Reasons: 
This resolution amends Rules of Professional Conduct, rule 2-300, to define “tribunal."  This resolution 
should be approved in principle because it clarifies that an attorney selling a law practice must take all 
necessary steps to substitute another member into a pending arbitration or administrative proceeding.   
 
The Rules of Professional Conduct use the word “tribunal” throughout, but provide no clear definition.  
As the practice of law has evolved, many litigated matters are decided by arbitrators or administrative 
hearing officers rather than by traditional trial judges.  Yet in some jurisdictions “tribunal” does not 
encompass arbitration.  (See Application of Medway Power Ltd. (S.D.N.Y. 1997) 985 F.Supp. 402.)  
Without an appropriate definition of “tribunal,” an attorney in an arbitration or administrative proceeding 
may not be required to follow ethical rules in substituting in or out as attorney of record.   
 
The proponent models the definition of “tribunal” on Government Code section 68097.1, subdivision (d), 
which states a “tribunal” is “any person or body before whom or at which attendance of witnesses may be 
required by subpoena, including an arbitrator in arbitration proceedings.”  That definition was drafted to 
clarify the circumstances in which officers should be reimbursed for appearing before tribunals upon 
being subpoenaed to do so.  Although the purpose for the definition in the Government Code is different 
from the Rules of Professional Conduct’s purpose, the definition is consistent with the intended scope of 
the word “tribunal” under the ethical rules.     
 
The proposed definition is similar to the American Bar Association Model Rules of Professional Conduct, 
which define “tribunal” as “a court, an arbitrator in a binding arbitration proceeding, or a legislative body, 
administrative agency or other body acting in an adjudicative capacity . . . .”  (ABA Model Rules Prof. 
Conduct, rule 1.0(m).)     
 
An attorney’s ethical duties under the Rules of Professional Conduct should apply in all circumstances in 
which the attorney serves as an officer of an adjudicative body acting under power or law.  By defining 
“tribunal” as any person or body before which a person may be summoned to testify by subpoena, this 
resolution appropriately encompasses this wide range of adjudicative proceedings. 
 
SECTION/COMMITTEE REPORT 
 
OFFICE OF PROFESSIONAL COMPETENCE OF THE STATE BAR OF CALIFORNIA 
 
Recommendation:  DISAPPROVE 
 
Reasons: 
State Bar staff agrees in principle with the proponent of resolution 2-4-2003 that consideration should be 
given to crafting an appropriate definition of the term “tribunal” as used throughout the Rules of 
Professional Conduct.  However, State Bar staff disapproves this resolution because the issue of defining 
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terms used in the rules is a matter that is already in process with the State Bar through its Commission for 
the Revision of the Rules of Professional Conduct (“Rules Revision Commission”).  
 
The Rules Revision Commission is charged with conducting a cover-to-cover review of the entirety of the 
California rules and proposing comprehensive amendments for Board consideration.  In particular, the 
Rules Revision Commission’s charter includes the task of considering “the Final Report and 
Recommendations of the American Bar Association's ("ABA") Ethics 2000 Commission and the 
American Law Institute's Restatement of the Law Third, The Law Governing Lawyers ("Restatement"). . . 
.”  (The charter of the Rules Revision Commission is found online in the Ethics Information area of the 
State Bar website: www.calbar.ca.gov.)  The particular issue of a definition of the term “tribunal” for 
purposes of ethical standards is addressed by the Ethics 2000 Commission (ABA Mode Rule 1.0(m)) and 
in the Restatement (Ch. 7, sec. 105) and falls within the purview of the Rules Revision Commission. 
 
The work of the Rules Revision Commission involves many complex interrelated rule amendment issues, 
overarching policy matters, as well as technical drafting considerations that render it imprudent to 
consider the definition of the term “tribunal” independent of all other amendment issues relevant to the 
affected rules.  The Rules Revision Commission primarily meets in open session and interested persons 
are welcome at these meetings.  State Bar staff encourages the proponents of resolution 2_4_2003 to 
attend the meetings and offer their views on a definition of the term “tribunal” for purposes of the Rules 
of Professional Conduct. 
 
This position is solely that of the State Bar's Office of Professional Competence and has not been adopted 
or endorsed by the State Bar's Board of Governors. 
 
TEXT OF RESOLUTION 
 
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that the Board 
of Governors of the State Bar of California and the California Supreme Court amend Rules of 
Professional Conduct, rule 2-300, to read as follows: 
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 All or substantially all of the law practice of a member, living or deceased, including 
goodwill, may be sold to another member or law firm subject to all the following conditions: 
 (A) Fees charged to clients shall not be increased solely by reason of such sale. 
 (B) If the sale contemplates the transfer of responsibility for work not yet completed or 
responsibility for client files or information protected by Business and Professions Code section 
6068, subdivision (e), then; 
 (1) If the seller is deceased, or has a conservator or other person acting in a representative 
capacity, and no member has been appointed to act for the seller pursuant to Business and 
Professions Code section 6180.5, then prior to the transfer; 
 (a) the purchaser shall cause a written notice to be given to the client stating that the interest 
in the law practice is being transferred to the purchaser; that the client has the right to retain other 
counsel; that the client may take possession of any client papers and property, as required by rule 3-
700(D); and that if no response is received to the notification within 90 days of the sending of such 
notice, or in the event the client's rights would be prejudiced by a failure to act during that time, the 
purchaser may act on behalf of the client until otherwise notified by the client. Such notice shall 
comply with the requirements as set forth in rule 1-400(D) and any provisions relating to attorney-
client fee arrangements, and 
 (b) the purchaser shall obtain the written consent of the client provided that such consent 
shall be presumed until otherwise notified by the client if no response is received to the notification 
specified in subparagraph (a) within 90 days of the date of the sending of such notification to the 
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client's last address as shown on the records of the seller, or the client's rights would be prejudiced by 
a failure to act during such 90-day period. 
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 (2) In all other circumstances, not less than 90 days prior to the transfer; 
 (a) the seller, or the member appointed to act for the seller pursuant to Business and 
Professions Code section 6180.5, shall cause a written notice to be given to the client stating that the 
interest in the law practice is being transferred to the purchaser; that the client has the right to retain 
other counsel; that the client may take possession of any client papers and property, as required by 
rule 3-700(D); and that if no response is received to the notification within 90 days of the sending of 
such notice, the purchaser may act on behalf of the client until otherwise notified by the client. Such 
notice shall comply with the requirements as set forth in rule 1-400(D) and any provisions relating to 
attorney-client fee arrangements, and 
 (b) the seller, or the member appointed to act for the seller pursuant to Business and 
Professions Code section 6180.5, shall obtain the written consent of the client prior to the transfer 
provided that such consent shall be presumed until otherwise notified by the client if no response is 
received to the notification specified in subparagraph (a) within 90 days of the date of the sending of 
such notification to the client's last address as shown on the records of the seller. 
 (C)  If substitution is required by the rules of a tribunal in which a matter is pending, all 
steps necessary to substitute a member shall be taken.  For purpose of this rule, “tribunal” means any 39 
person or body before whom or at which attendance of witnesses may be required by subpoena, 40 
including an arbitrator in arbitration proceedings. 41 
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 (D) All activity of a purchaser or potential purchaser under this rule shall be subject to 
compliance with rules 3-300 and 3-310 where applicable. 
 (E) Confidential information shall not be disclosed to a non-member in connection with a 
sale under this rule. 
 (F) Admission to or retirement from a law partnership or law corporation, retirement plans 
and similar arrangements, or sale of tangible assets of a law practice shall not be deemed a sale or 
purchase under this rule.

 
 (Proposed new language underlined; language to be deleted stricken.) 
 
PROPONENT:  San Diego County Bar Association 
 
STATEMENT OF REASONS 
 
Existing Law:  Existing rule 2-300 of the California Rules of Professional Conduct (“CRPC”) uses the 
term “tribunal.”  However, “tribunal” is not defined. 
 
This Resolution:  Eliminates the uncertainty of what a “tribunal” is by providing an uncontroversial 
definition by incorporating the definition of “tribunal” found in Government Code section 68097.1, 
subdivision (d).  In doing so, this resolution provides consistency and insures the scope of this rule is 
broad enough to achieve its objective: to prevent the miscarriage of justice in venues where lawyering 
necessarily occurs.   
 
The Problem: Neither the CRPC nor California case law define the term “tribunal,” so rule 2-300 is 
ambiguous. As lawyering continues to shift from the courthouse to non-judicial venues for dispute 
resolution, the uncertainty of whether the CRPC applies in these venues is increasingly problematic. 
 
IMPACT STATEMENT 
 
This resolution does not affect any other law, statute or rule. 
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AUTHOR AND/OR PERMANENT CONTACT: Gina Dronet, 1585 Coast Walk, La Jolla, CA 92037; 
voice (858) 454-0577, e-mail gd@san.rr.com 
 
RESPONSIBLE FLOOR DELEGATE: Gina Dronet  
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RESOLUTION 2-05-03 
 

DIGEST 
Definition of “Tribunal”:  Disciplinary Proceedings 
Amends Rules of Professional Conduct, rule 2-400, to define “tribunal." 
 
RESOLUTIONS COMMITTEE RECOMMENDATION 
APPROVE IN PRINCIPLE 
 
History: 
Related to resolutions 2-03-03, 2-04-03, 2-06-03, 2-07-03, 2-08-03, 2-09-03 and 2-10-03. 
 
Reasons: 
This resolution amends Rules of Professional Conduct, rule 2-400, to define “tribunal."  This resolution 
should be approved in principle because it promotes the elimination of unlawful discrimination in the 
practice of law while providing a consistent definition of a term used throughout the Rules of Professional 
Conduct.   
 
The Rules of Professional Conduct use the word “tribunal” throughout, but provide no clear definition.   
As the practice of law has evolved, many litigated matters are decided by arbitrators or administrative 
hearing officers rather than by traditional trial judges.  Yet in some jurisdictions “tribunal” does not 
encompass arbitration.  (See Application of Medway Power Ltd. (S.D.N.Y. 1997) 985 F.Supp. 402.)  
Without an appropriate definition of “tribunal” in this rule, the State Bar might not be able to investigate 
or discipline attorneys who are found by a non-traditional tribunal to have unlawfully discriminated in the 
management or operation of their practices.   
 
The proponent models the definition of “tribunal” on Government Code section 68097.1, subdivision (d), 
which defines “tribunal” as “any person or body before whom or at which attendance of witnesses may be 
required by subpoena, including an arbitrator in arbitration proceedings.”  That definition was drafted to 
clarify the circumstances in which officers should be reimbursed for appearing before tribunals upon 
being subpoenaed to do so.  Although the purpose for the definition in the Government Code is different 
from the Rules of Professional Conduct's purpose, the definition is consistent with the intended scope of 
the word “tribunal” under the ethical rules.  
 
The proposed definition is similar to the American Bar Association Model Rules of Professional Conduct, 
which define “tribunal” as “a court, an arbitrator in a binding arbitration proceeding, or a legislative body, 
administrative agency or other body acting in an adjudicative capacity . . . .”  (ABA Model Rules Prof. 
Conduct, rule 1.0(m).)     
 
The State Bar’s ability to promote the elimination of unlawful discrimination in the practice of law should 
not be hindered by questions about whether an adjudicative body is a “tribunal” for purposes of the Rules 
of Professional Conduct.  By defining “tribunal” as any person or body before which a person may be 
summoned to testify by subpoena, this resolution appropriately encompasses this wide range of 
adjudicative proceedings.   
 
SECTION COMMITTEE REPORTS 
 
OFFICE OF PROFESSIONAL COMPETENCE OF THE STATE BAR OF CALIFORNIA 
 
Recommendation:  DISAPPROVE 
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