


(a) No person, because of another person’s status as a qualified medical marijuana
patient, may refuse to hire or employ the person or to refuse to select the person for a
training program leading to employment, or to bar or to discharge the person from
employment or from a training program leading to employment, or to discriminate against
the person in compensation or in terms, conditions, or privileges of employment, except as
provided in subdivisions (b) or (c) of this section.

(b) Subdivision (a) does not apply to any qualified medical marijuana patients who
is employed in a job position that directly affects the health or safety of others. Subdivision
(a) does not apply to qualified medical marijuana patients who use medical marijuana in

the workplace.
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(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS:

Existing Law: Allows an employer to refuse to deny employment to a qualified medical
marijuana patient. See Ross v. Ragingwire Telecommunications, Inc. (filed January 24, 2008)
2008 Cal. LEXIS 784 (accommodation of employee’s use of medical marijuana not required
because nothing in the text of the Compassionate Use Act (SB 215) suggested the measure was
intended to address the respective rights and duties of employers and employees).

This Resolution: Would preclude a blanket employment prohibition for qualified medical
marijuana patients in this state, while preserving California employers’ rights to restrict such
patients from working in positions that directly affect other peoples’ health and safety, and
maintains employers’ rights to prohibit medical marijuana use in the workplace.

The Problem: Although California voters overwhelmingly approved the use of medical
marijuana 12 years ago, (SB 215, the “Compassionate Use Act”, adding Health & Safety Code 8
11362.5), the law does not protect employees who are qualified medical marijuana patients (as
defined by Health and Safety Code 8§ 11362.785) from being terminated or otherwise
discriminated in their employment. Without such protections, qualified medical marijuana
patients who both desire and have the ability to work are at risk of becoming unemployed,
increasing pressure on California’s public assistance programs and workforce, while
simultaneously reducing available tax dollars statewide.

IMPACT STATEMENT:
This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Heather E. Borlase, Bayer & Borlase, 912
Cole Street, #238, San Francisco, CA 94117. p (415) 558-9960. F (415) 558-9970. Email:
heatherborlase@aol.com. Margaret J. Grover, Haight, Brown & Bonesteel, LLP, 71 Stevenson
Street, 20th Floor, San Francisco California 94105, telephone (415) 546-7500, facsimile (415)
546-7505, e-mail mgrover@hbblaw.com
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RESPONSIBLE FLOOR DELEGATE: Heather E. Borlase
COUNTERARGUMENT
SACRAMENTO COUNTY BAR ASSOCIATION

The most important, and irreconcilable, problem with this resolution is that marijuana use remains illegal
under federal law, even for medical users, as the California Supreme Court recognized in the Ross v.
RagingWire Telecommunications decision. Thus, California cannot, and should not, require employers to
accommodate the use of illegal drugs by its employees, as the Supreme Court also so held in Loder v. City
of Glendale (1997) 14 Cal.4™ 846, 883.

Secondarily, although it purports to preserve employers’ rights to prohibit medical marijuana use in the
workplace, the resolution appears to deny an employer the right to prohibit an employee from working
under the influence of medical marijuana (which, for instance, could occur if the employee smoked
marijuana before coming to work or on his/her lunch break). As the Supreme Court recognized in the
Ross v. RagingWire case, an employer must be allowed to ensure that its employees’ work performance
and workplace conduct are not impaired by intoxicants. Nevertheless, this resolution would appear to
make it unlawful for the employer to take action against “a qualified medical marijuana patient” who
reported to work under any influence of marijuana. Importantly, the resolution also establishes protected
status for medical marijuana users without requiring that the employee be able to show that his/her
marijuana use does not, or will not, affect the employee’s ability to perform the essential functions of
his/her job.

Furthermore, the exception provided under proposed Health & Safety Code section 11362.787(b) is of
little, if any, assistance to employers in meeting their statutory obligation to maintain a safe and healthy
workplace. First, a job position that “directly affects the health or safety of others” is not defined.
Second, under both state and federal law, California employers are generally prohibited from inquiring
about a job applicant’s or employee’s disability or medical condition, which includes inquiry about
prescription medications. Accordingly, an employer would not be able to screen out medical marijuana
users from positions that “directly affect the health or safety of others” without subjecting all employees
in such positions to drug testing, which is not legal in California under current law.

Finally, in proposed subdivision (a), the resolution also refers to exceptions provided in subdivision (c) of
this section. However, no subdivision (c) is included, so it is unclear whether additional exceptions to the
proposed statutory rule were intended.
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RESOLUTION 11-04-08

DIGEST

Due Process: Rights in Administrative Proceedings for UC Employees

Amends Government Code section 8547 to require additional due process safeguards in an
administrative hearing within the University of California.

RESOLUTIONS COMMITTEE RECOMMENDATION:
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Government Code section 8547 to require additional due process
safeguards in an administrative hearing within the University of California. This resolution
should be approved in principle because University of California (“UC”) employees and job
applicants who make protected disclosures should not be denied due process rights when their
sole remedy is often a lengthy administrative hearing handled by the entity or its agents that are
the subject of the disclosure.

This resolution concerns retaliation claims by UC employees or job applicants who report a
“protected disclosure” (waste, fraud, abuse of authority, violation of law, or threat to public
health), under the California Whistleblower Protection Act (“WPA”). The WPA requires UC
employees and job applicants to exhaust administrative remedies by following an established
grievance procedure before they can file a civil action. The complainant may be barred from
filing a civil action if the regents make a timely determination. The resolution attempts to make
the grievance process as fair as possible because the process can be lengthy. Although the
proposed procedural safeguards may increase the costs of handling such claims in the UC
system, these costs could be absorbed or shared by existing reporting framework (e.g., State
Auditor or other internal ombudsman).

As written, the resolution contains several numbering errors.
TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Government Code section 8547.10 to read as follows:

§ 8547.10.

(@) A University of California employee, including an officer or faculty member, or
applicant for employment may file a written complaint with his or her supervisor or manager, or
with any other university officer designated for that purpose by the regents, alleging actual or
attempted acts of reprisal, retaliation, threats, coercion, or similar improper acts for having made
a protected disclosure, together with a sworn statement that the contents of the written complaint
are true, or are believed by the affiant to be true, under penalty of perjury. The complaint shall be

11-04-1



filed within 12 months of the most recent act of reprisal complained about.

(b) Any person who intentionally engages in acts of reprisal, retaliation, threats, coercion,
or similar acts against a University of California employee, including an officer or faculty
member, or applicant for employment for having made a protected disclosure, is subject to a fine
not to exceed ten thousand dollars ($10,000) and imprisonment in the county jail for up to a
period of one year. Any university employee, including an officer or faculty member, who
intentionally engages in that conduct shall also be subject to discipline by the university.

(c) In addition to all other penalties provided by law, any person who intentionally
engages in acts of reprisal, retaliation, threats, coercion, or similar acts against a university
employee, including an officer or faculty member, or applicant for employment for having made
a protected disclosure shall be liable in an action for damages brought against him or her by the
injured party. Punitive damages may be awarded by the court where the acts of the offending
party are proven to be malicious. Where liability has been established, the injured party shall also
be entitled to reasonable attorney's fees as provided by law. However, any action for damages
shall not be available to the injured party unless the injured party has first filed a complaint with
the university officer identified pursuant to subdivision (a), and the university has failed to reach
a decision regarding that complaint within the time limits established for that purpose by the
regents.

(d) This section is not intended to prevent a manager or supervisor from taking, directing
others to take, recommending, or approving any personnel action or from taking or failing to take
a personnel action with respect to any university employee, including an officer or faculty
member, or applicant for employment if the manager or supervisor reasonably believes any
action or inaction is justified on the basis of evidence separate and apart from the fact that the
person has made a protected disclosure.

(e) In any civil action or administrative proceeding, once it has been demonstrated by a
preponderance of the evidence that an activity protected by this article was a contributing factor
in the alleged retaliation against a former, current, or prospective employee, the burden of proof
shall be on the supervisor, manager, or appointing power to demonstrate by clear and convincing
evidence that the alleged action would have occurred for legitimate, independent reasons even if
the employee had not engaged in protected disclosures or refused an illegal order. If the
supervisor, manager, or appointing power fails to meet this burden of proof in an adverse action
against the employee in any administrative review, challenge, or adjudication in which retaliation
has been demonstrated to be a contributing factor, the employee shall have a complete
affirmative defense in the adverse action.

(F) Any administrative proceeding conducted with regard to a complaint filed under this
section must provide the University of California complainant a hearing which includes each of
the following: the right to be accompanied by a representative, the right to provide sworn
testimony, the right to cross-examine, the right to question third-party witnesses, the right to
admit evidence, the right to examine evidence admitted by any and all other parties, a written
record of the proceedings, the right to obtain a record of the proceedings, and a written decision.

(g) If any of the rights guaranteed by subsection (f) are not provided to a University of
California employee who files a complaint under this section, the results of the administrative
proceeding are deemed void, and the complainant may proceed directly to filing a civil action.

)-(h)Nothing in this article shall be deemed to diminish the rights, privileges, or
remedies of any employee under any other federal or state law or under any employment contract
or collective bargaining agreement.
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£g)-(1) If the provisions of this section are in conflict with the provisions of a
memorandum of understanding reached pursuant to Chapter 12 (commencing with Section 3560)
of Division 4 of Title 1, the memorandum of understanding shall be controlling without further
legislative action.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS:

Existing Law: Does not guarantee due process rights during administrative proceedings to
employees of the University California who file whistleblower complaints.

This Resolution: Would guarantee due process protections in administrative proceedings with
regards to complaints of illegal activities filed by University of California employees.

The Problem: University of California (“the University”) employees that wish to complain of
illegal activities (“whistleblowers™) are presently required to file an informal complaint with the
University prior to obtaining the right to file a civil action. The University may conduct an
administrative proceeding to adjudicate the complaint. However, there is presently no
requirement that any such proceeding afford the complaining employee the rights: to a hearing,
to representation, to take sworn testimony, to cross examine, to question third party witnesses, to
present or consider evidence, and to have a written record of the proceeding prepared and
produced. Because the University’s administrative proceeding determinations are binding on
whistleblower complainants, (requiring writ review to overturn) it is essential that procedural
safeguards be mandated by law.

IMPACT STATEMENT:
This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Heather E. Borlase, Bayer & Borlase, 912
Cole Street, #238, San Francisco, CA 94117. p (415) 558-9960. F (415) 558-9970. Email:
heatherborlase@aol.com.

RESPONSIBLE FLOOR DELEGATE: Heather E. Borlase
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RESOLUTION 11-05-08

DIGEST
Employment Law: Mandatory Paid Sick Leave
Amends California Labor Code section 233 to require employers to provide paid sick leave.

RESOLUTIONS COMMITTEE RECOMMENDATION
NO POSITION

History:
Similar to 10-04-07, which was disapproved.

Reasons:
This resolution amends California Labor Code section 233 to require employers to provide paid
sick leave. Resolutions Committee takes no position on this resolution.

This resolution is modeled after San Francisco’s mandatory paid sick leave ordinance, which
became effective on February 5, 2007. The resolution provides paid sick leave benefits for all
California workers. The reported impacts to date of San Francisco’s law have focused more on
the costs and logistics of implementing a tracking system than on the costs of paying for
employee sick time. Although accrued sick leave would carry over from year to year, medium-
to-large employers could limit annual paid sick leave to 72 hours and small employers of ten or
fewer employees to 40 hours. Proponents assert that a healthy workforce is a more productive
workforce, and an employee-friendly business environment is good for the state’s economy.

Opponents urge that this resolution forces small businesses to assume the additional cost of paid
sick leave where business already is expensive. With small businesses making up the majority of
the state’s economy, it is an unfair and overly burdensome requirement. Moreover, this
resolution fails to consider the impact of other leave laws and does not contemplate the
administrative difficulties involved in managing multiple leave policies.

California Assemblywoman Fiona Ma authored legislation (AB 2716) aimed at requiring
employers to provide paid sick leave by allowing workers to use accrued sick time to care for a
spouse, child, family member or other designated person. It is similar to this resolution except
that the proposed legislation caps annual paid sick time for medium-to-large employers to nine
days and five days for smaller employers. AB 2716 was approved by the full Assembly on May
28, 2008, and has been referred to the State Senate where it is awaiting committee assignment.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend California Labor Code section 233 to read as follows:

1 8233
2 (a) Employers shall provide paid sick leave to all employees, after the employee
3 has completed 90 days of employment. Paid sick leave shall accrue at a rate of not less
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than 1 hour for each 30 hours the employee is reqularly scheduled to work. Sick leave
need not accrue for the employee’s first 90 days of employment, for any time worked in
excess of the employee’s reqgular schedule, or for any time the employee is in an unpaid

leave status. Sick leave for exempt emplovees shall be determlned based upon a 40 hour
work week

demest-l-c—pa-lﬂt-ﬂe-F Thls sectlon does not extend the maximum perlod of Ieave to WhICh an
employee is entitled under Section 12945.2 of the Government Code or under the federal
Family and Medical Leave Act of 1993 (29 U.S.C. Sec. 2606 et seq.), regardless of
whether the employee receives sick leave compensation during that leave.

(b) Accrued, unused sick leave shall be carried over from year to year. Employers
may cap sick leave accrual of sick leave at 72 hours and employers meeting the definition
of “small business” may cap accrual of sick leave at 40 hours. An employer need not
compensate an employee for any accrued, unused sick leave upon the employee's
termination, resignation, retirement, or other separation from employment.

(c) If an employer has a paid leave policy, such as a paid time off policy, that
makes available to employees an amount of paid leave that may be used for the same
purposes as sick leave under this section and that is sufficient to meet the requirements for
accrued sick leave stated in subsections (a), the employer is not required to provide
additional paid sick leave.

(d) An employer may not require, as a condition of an employee's taking paid sick
leave, that the employee search for or find a replacement worker to cover the hours during
which the employee is on paid sick leave.

(e) An employer may require employees to give reasonable notification of an
absence from work for which paid sick leave is or will be used.

() An employer may take reasonable measures to verify or document that an
employee's use of paid sick leave is lawful.

(9) This section shall not apply to employees covered by a bona fide collective
bargaining agreement to the extent that such requirements are expressly waived in the
collective bargaining agreement in clear and unambiguous terms.

(h)fb} As used in this section:

(1) "Child" means a biological, foster, or adopted child, a stepchild, a legal ward,
a child of a domestic partner, or a child of a person standing in loco parentis.

(2) "Employer" means any person employing another under any appointment or
contract of hire and includes the state, political subdivisions of the state, and
municipalities.

(3) "Parent” means a biological, foster, or adoptive parent, a stepparent, or a legal
guardian.

(4) "Sick leave" means accrued increments of compensated leave provided by an
employer to an employee as a benefit of the employment for use by the employee during
an absence from the employment for any of the following reasons:
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(A) The employee is physically or mentally unable to perform his or her duties
due to illness, injury, or a medical condition of the employee.

(B) The absence is for the purpose of obtaining professional diagnosis or
treatment for a medical condition of the employee.

(C) The absence is for other medical reasons of the employee, such as pregnancy
or obtaining a physical examination.

(D) The absence is for the purpose of the employee taking time off to provide
care or assistance to attend to an illness or injury of a child, parent, spouse, or domestic
partner of the employee.

"Sick leave" does not include any benefit provided under an employee welfare
benefit plan subject to the federal Employee Retirement Income Security Act of 1974
(Public Law 93-406, as amended) and does not include any insurance benefit, workers'
compensation benefit, unemployment compensation disability benefit, or benefit not
payable from the employer's general assets.

(E) "Small business" shall mean an employer for which fewer than ten persons
work for compensation during a given week. In determining the number of persons
performing work for an employer during a given week, all persons performing work for
compensation on a full-time, part-time, or temporary basis shall be counted, including
persons made available to work through the services of a temporary services or staffing
agency or similar entity.

(){e} No employer shall deny an employee the right to use sick leave or
discharge, threaten to discharge, demote, suspend, or in any manner discriminate against an
employee for using, or attempting to exercise the right to use, sick leave-te-attend-to-an

reinstatement and actual damages or one day's pay, whichever is greater, and to appropriate
equitable relief.

(k) This Chapter provides minimum requirements pertaining to paid sick leave and
shall not be construed to preempt, limit, or otherwise affect the applicability of any other
law, requlation, requirement, policy, or standard that provides for greater accrual or use by
employees of sick leave, whether paid or unpaid, or that extends other protections to
employees.

(D{e) Upon the filing of a complaint by an employee, the Labor Commissioner
shall enforce the provisions of this section in accordance with the provisions of Chapter 4
(commencing with Section 79) of Division 1, including, but not limited to, Sections 92,
96.7, 98, and 98.1 to 98.8, inclusive. Alternatively, an employee may bring a civil action
for the remedies provided by this section in a court of competent jurisdiction. If the
employee prevails, the court may award reasonable attorney's fees.

(M) This section is intended to create a uniform State-wide standard governing
sick leave and, as such, is intended to supersede any local ordinance regarding paid sick
leave. The rights and remedies specified in this section are cumulative and nonexclusive
and are in addition to any other rights or remedies afforded by contract or under other
provisions of law.

(Proposed new language underlined; language to be deleted stricken.)
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PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS

Existing Law: Does not mandate that employers provide any amount of paid time off to
employees who are sick or injured or who must take time off to care for sick or injured family
members.

This Resolution: Would guarantee paid time off for employees who take time off due to their
own illness or injury or to provide care to a sick or injured member of the employee’s immediate
family.

The Problem: The number of single parent households and households where both parents work
has increased over time. When a wage earner is injured or too sick to work, or when that wage
earner is needed to care for a sick family member, the family suffers. The loss of income often
occurs when the family is experiencing increased expenses for medical care.

California provides limited replacement income through the State Disability Insurance program,
but this compensation is only a portion of the income lost. The California Legislature has
already recognized that it is in the public benefit to provide income to workers who are needed to
care for their family members. This resolution shifts a small portion of the burden of meeting the
employee’s needs from the employee to the employer.

IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Margaret J. Grover, Haight, Brown &
Bonesteel, LLP, 71 Stevenson Street, 20th Floor, San Francisco California 94105, telephone
(415) 546-7500, facsimile (415) 546-7505, e-mail mgrover@hbblaw.com

RESPONSIBLE FLOOR DELEGATE: Margaret J. Grover
COUNTERARGUMENTS

BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY

This is a job-killer for small business in California. It doesn’t matter whether the employer is
Wal-Mart or a mom-and-pop deli, any employee who lasts beyond 90 days must be given paid
sick leave that carries forward from year to year. The heavy hand of the state is meant to even the
playing field between the employee and a large business, but many small employers consist of
two people — a professional and an assistant, for example. Those parties are much more equal in
bargaining power and don’’t need the state’’s interference to make a fair bargain. New
businesses must have the flexibility to grow in ways they can afford; this bill would place an
unfair mandate on those small offices and retailers to match the expensive benefits of larger
businesses, effectively erecting a new hurdle to small business success. Employers and
employees, particularly in very small business, should be free to strike their own bargains based
on their individual needs. California is already known as an ““anti-business™” state; its detractors
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need no more evidence. This Resolution should be disapproved.
SACRAMENTO COUNTY BAR ASSOCIATION

Regardless whether one supports the public policy behind this resolution, the resolution as
drafted has several enforcement issues. For example, in proposed sub-section (e), what does
“reasonable notification” mean? Is each employer to determine whether notification was
reasonable? What if, as is often the case, the employee or the employee’s family member
becomes sick or is injured suddenly? Would the employer be able to deny the sick leave due to
lack of “reasonable notification?” Similarly, in proposed sub-section (f), what does “reasonable
measures” mean?

This resolution also provides inadequate protection for “small businesses” from severe financial
distress. First, the resolution requires all employers in California, even those who employ only
one employee, to provide a minimum of 40 paid hours of protected sick leave per year. This
likely will have significant economic impact on small businesses, both in terms of direct expense
and lost productivity. Second, the resolution requires a week-by-week analysis by small
employers to determine how much sick leave accrues for each of their employees. Thus, for
employers hovering around the 10-employee mark (and by including part-time and temporary
workers in the employee count, the employee number could very well fluctuate from week to
week), the accrual of paid sick leave for each of its employees could change from week to week,
possibly setting up a situation where a small employer has to make 52 separate accrual
calculations per employee over the course of a year. This would be an administrative nightmare
for any employer, but especially for small employers who have limited means and resources but
compose the majority of employers in California.

SAN DIEGO COUNTY BAR ASSOCIATION

Labor Code section 233 presently contains rules applicable to employers who provide sick leave
directing the manner in which their sick policy can be administered. This provision seeks to
make such a benefit mandatory. Sick leave benefits, as with healthcare benefits, and to a lesser
extent profit sharing and/or stock options, are a part of the overall compensation package that a
prospective employee must consider when making decisions on employment opportunities. Such
employment benefits, including sick leave benefits, are a factor that prospective employers must
consider when hiring employees. The provision of employee benefits such as sick leave, medical
coverage, and the like, can justify a lower compensation rate for prospective employees with the
important issue for both the employer and employee being the cost/value of the entire
compensation package. Accordingly, mandating sick leave compensation for all employees in
the State of California will further burden employers and almost certainly result in an offer of
lower wages, the elimination of increases in employee wages, or the elimination of jobs by
employers who are required to pay sick leave benefits not previously provided.

The author's argument that California's State Disability Insurance program benefits amount to
only a portion of the injured or ill employees' lost income is misleading. Specifically, though
State Disability Insurance Benefits are set at 2/3s of the employee's average weekly wages, those
benefits are not taxable and thus in most cases will equate closely with the injured or ill
employee’s net income.
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RESOLUTION 11-06-08

DIGEST

Labor Code: Restrictions on Lodging Credits

Amends California Labor Code section 1182.8 to increase the credit allowed landlords toward
their minimum wage obligation to resident apartment managers.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
Similar to 2-04-05, which was disapproved.

Reasons:

This resolution amends California Labor Code section 1182.8 to increase the credit allowed
landlords toward their minimum wage obligation to resident apartment managers. This
resolution should be disapproved because it would allow a landlord to circumvent minimum
wage laws.

Current law provides that a landlord may either (1) charge a resident apartment manager up to
$451.89 per month and pay the resident manager a minimum wage each hour he or she works, or
(2) provide the apartment rent-free and use a credit of 2/3 fair market value of the apartment or
up to $451.89 (whichever is lower) to satisfy the landlord’s minimum wage obligations. In both
instances, the resident manager is fairly compensated. However, this resolution, as drafted,
would allow the landlord to not pay any wages to a resident manager by permitting the landlord a
credit equal to 2/3 fair market value of the apartment toward satisfying his minimum wage
obligations, regardless of whether the resident manager pays or does not pay rent for the
apartment.

If the resident manager pays rent of $451.89 per month where other comparable units in the
building rent for a fair market value of $550, then based on this amendment, the first $367 of
wages earned by the resident manager would not be paid him because the landlord would be able
to credit 2/3 of the fair market value toward the landlord’s minimum wage obligations. In a
second scenario where the resident manager inhabits the apartment rent-free and the fair market
value of the apartment is $850, the landlord would be allowed to credit up to $567 towards
satisfying his minimum wage obligations, which is much higher than the currently allowed
$451.89 (the lower amount permitted under the current statute). This resolution would allow
landlords to avoid paying full compensation to resident managers, contrary to the legislative
purpose and policy behind section 1182.8 and the Industrial Welfare Commission (“IWC”)
Wage Order No. 5.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend California Labor Code Section 1182.8 to read as follows:

11-06-1



§1182.2

(@) No employer shall be in violation of any provision of any applicable order of
the Industrial Welfare Commission relating to credit or charges for lodging for charging,
pursuant to a voluntary written agreement, a resident apartment manager up to two-thirds
of the fair market rental value of the apartment supplied to the manager, if no credit for the
apartment is used to meet the employer’s minimum wage obligation to the manager.

(b) No employer shall be in violation of any provision of any applicable order of
the Industrial Welfare Commission relating to credit or charges for lodging for applying,
pursuant to a voluntary written agreement, up to two-thirds of the fair market rental value
of the apartment supplied to satisfy the manager to the employer’s minimum wage
obligations to the manager, if the manager is not charged to occupy the apartment.
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(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS:

Existing Law: Limits the amount of credit toward minimum wage obligations that an employer
may receive for providing a resident apartment manager with a free apartment. Under the
Industrial Welfare Commissions Wage Orders and Labor Code, an employer has two options for
compensating a resident manager: first, the employer may charge rent of up to $451.89 for the
apartment and pay the resident manager minimum wage for each hour she or he works. As an
alternative, the employer may provide the apartment rent-free, and use credit equal to 2/3 of the
fair market rental value of the apartment or $451.89, whichever is lower, to satisfy the
employer’s minimum wage obligations. If the minimum wage obligation exceeds $451.89, the
employer must pay the excess as wages. The $451.89 cap applies regardless of the fair market
rental value of the apartment. Labor Code Section 1182.2 provides a limited exception to the
Wage Orders, but only as to the amount that may be charged in rent.

This Resolution: Provides a limited exception to the Wage Order restrictions on applying the
fair market rental value of an apartment toward the employer’s minimum wage obligations,
allowing the employer credit equal to 2/3 of the fair market rental against the minimum wage
obligations.

The Problem: Under the current permitted methods of compensating resident managers, the
employer obtains a greater value for the apartment by charging 2/3 of the rent and paying the
resident manager minimum wage. The discrepancy between what is collectable as rent and what
may be used to satisfy minimum wage obligations is particularly acute in urban counties, which
typically have higher rental values. These counties may also have higher local minimum wages,
which reduce the number of hours that an employee may work for free rent without receiving
additional compensation. As a result, many landlord employers are not offering resident
managers the free rent option. This has a dramatic impact on a large group of candidates for
positions as resident managers. Many individuals who are receiving Social Security or other
government-provided benefits cannot take a job in which they are paid without impairing their
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benefits. Students reduce their ability to obtain student loans. For other individuals, the tax
burden of the additional income eliminates the benefits of having a reduced rent apartment. This
resolution would provide landlord employers with the flexibility of offering free apartments as
compensation for resident manager services and would maintain safeguards to assure that the
resident manager is fairly compensated.

IMPACT STATEMENT:

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Margaret J. Grover, Haight, Brown &
Bonesteel, LLP, 71 Stevenson Street, 20th Floor, San Francisco California 94105, telephone
(415) 546-7500, facsimile (415) 546-7505, e-mail mgrover@hbblaw.com

RESPONSIBLE FLOOR DELEGATE: Margaret J. Grover

11-06-3



RESOLUTION 11-07-08

DIGEST

Family Rights: Addition of “owner-employee” protected category under CFRA

Adds Government Code section 12945.3 providing that owner-employees of professional
associations taking leave under the California Family Rights Act are not adversely affected.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
10-02-03 (approved; leave for adoptive parents); 10-02-07 (approved; leave to donate organs)

Reasons:

This resolution adds Government Code section 12945.3 providing that owner-employees of
professional associations taking leave under the California Family Rights Act are not adversely
affected. This resolution should be disapproved because CFRA did not contemplate the owner-
employee category; it fails to address key concepts in clear and unambiguous terms; and could
result in partners/owners of large law firms and other professional organizations reaping the
benefits of a statute enacted for employees.

The proposed resolution would impact existing legislation, requiring modifications to definitions
of “employer,” currently defined as either (1) a person who directly employs 50 or more persons
to perform services for a wage or salary, or (2) the state. Legislative annotations for the CFRA
do not discuss the “owner-employee” situation, the absence of which may indicate that it was not
a significant issue.

The term “owner-employee” as defined in this resolution would include some shareholders and
partners who are not employees at all (e.g., equity partners in name only who may not practice
anymore), and members who are not owners but associates of professional associations who are
already protected by the CFRA.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Association recommends that
legislation be sponsored to add section 12945.3 of the Government Code to read as follows:

§12945.3

(a) For purposes of this section, “owner-employee” means a shareholder, member
or partner of an organization, where such organizations are required by law to be owned
solely by registered members of the profession that conducts the business of that

organization.
(b) For purposes of section 12945.2 of this Code, “employee” shall include “owner-

employee”.
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8 (c) An owner-employee will be subject to all other limitations in section 12945.2

9 that any other employee would be subject to, including, but not limited to, subdivision (b)
10  of section 12945.2.
11 (d) Notwithstanding subdivision (c), an owner-employee will not count towards the
12  number of employees required to be employed for an employer to be subject to subdivision
13  (a) of section 12945.2.
14 (e) For purposes of section 12945.2 of this Code, “employment in the same or a
15 comparable position” means that an owner-employee’s calculation of pay after he or she
16  returns to work following family care and medical leave shall not be adversely affected by
17 the length or fact of the leave.
18 (1) “Leave” and “family care and medical leave” as used in this subdivision means
19  “family care and medical leave” as defined in subdivision (c)(3) of section 12945.2.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Women Lawyers of Sacramento, Orange County Women Lawyers Assocation
STATEMENT OF REASONS:

Existing Law: The California Family Rights Act (“CFRA”) (Cal. Gov. Code 8§ 12945.1,
12945.2; 2 CCR § 7297.0) currently protects employees in that it provides, upon granting leave
under CFRA, the employer shall guarantee to reinstate the employee to the same or a comparable
position. It is an unlawful employment practice for an employer, as defined by the act, after
granting a requested CFRA leave, to refuse to honor its guarantee of reinstatement to the same or
a comparable position at the end of the leave, unless the refusal is justified by certain defenses.

This Resolution: This resolution would clarify that the CFRA does apply to “owner-employees”
of certain organizations. It also would close a loophole through which such owner-employees
might still be discriminated against on the basis of exercising their rights under the CFRA.

The Problem: In law firms, a year’s billable time is often part of a formula for calculating a
partner’s compensation and compensation is often calculated based on an average of the prior
billable three years. If the firm is allowed to simply maintain the formula, any owner-employee
taking CFRA leave (such as a female partner taking a maternity leave) will experience a decrease
in pay for the following three years simply based on the fact that the attorney took a medical
leave. This creates discrimination between those who exercise their CFRA rights and those who
do not.

Further, the following questions arise under the existing CFRA, (1) whether it applies to
owner-employees such as attorneys and other similarly-situated professionals, and (2) whether,
when an owner-employee returns from CFRA-provided leave, if CFRA requires simply that the
formula used to calculate their pay continue as before, or if it requires that the formula be
adjusted so as not to discriminate on the basis of taking the leave.

To close this loophole, legislation is needed under which law firms and similarly situated
businesses are required to pro-rate the amount the person worked during the time not on leave to
the time the person was on leave. For example, if the person took 4 weeks of leave, and they
billed an average of 35 hours a week during the other 48 weeks, they would be considered to
have billed 35 hours a week during the 4 weeks on leave, as well. Then, when the firm is
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calculating what share that owner/employee receives of the firm’s profits, that person would be
treated equally with those that billed 1820 hours that year (rather than those that only billed 1680
hours that year, without taking CFRA leave), and not penalized for having taken the CFRA
leave. Because this is generally part of a formula determining what share the owner-employee
receives of the pay to be doled out amongst the owner-employees, such a determination of pay
does not alone affect the business’ bottom line - it merely equalizes distribution between those
owner-employees who exercise their CFRA rights, and those who do not.

IMPACT STATEMENT:

This resolution affects the application and interpretation of Government Code section 12945.1,
and through section 12945.2, indirectly affects the application and interpretation of 2 CCR 8
7297.0.

AUTHOR AND/OR PERMANENT CONTACT: Megan A. Lewis, Wilke, Fleury, Hoffelt,
Gould & Birney, LLP, 400 Capitol Mall, 22" Floor, Sacramento CA 95814,
mlewis@wilkefleury.com (916) 441-2430.

RESPONSIBLE FLOOR DELEGATE: Megan A. Lewis.
COUNTERARGUMENT

BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY

This Resolution claims to focus on fairness, but it goes far beyond guaranteeing reinstatement of
a partner on CFRA leave. This is made obvious by the proponent’’s complaint that the partner
taking CFRA leave will earn less money under some compensation formulas “*simply based on
the fact that the attorney took a medical leave.”” It’’s not due to the leave, but due to the fact that
the attorney has stopped producing income for the firm while on leave. The challenged
compensation policy is firmly tied to effort, while this Resolution would bend that policy to more
socialist principles. This is not about reinstatement to a job, but redistribution of partnership
income to one who did not earn it. Partnership law is in large part based on the right of free
association guaranteed in the US Constitution. Partners have the freedom to choose the terms of
their partnerships. That includes dividing up ownership and profits as they see fit. Particularly in
the case of attorneys and doctors, the individual partners are not married to the organization for
their livelihoods - if they don’’t like the partnership’’s established terms, they are free to practice
on their own or to choose to associate with more like-minded people. This Resolution runs
contrary to that freedom and should be disapproved.
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RESOLUTION 11-08-2008

DIGEST

Labor Code: Attorney Fee Awards

Amends Labor Code section 218.5 to exclude employers from being awarded prevailing party
attorney’s fees in labor disputes.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Labor Code section 218.5 to exclude employers from being awarded
prevailing party attorney’s fees in labor disputes. This resolution should be disapproved because
it would have the unintended consequence of excluding a greater class of potential parties to
actions for wage and employee welfare benefit disputes.

Proponents argue that by amending section 218.5 to provide attorney’s fee awards specifically to
employees (as opposed to a “prevailing party”), labor laws enabling workers to dispute
nonpayment of wages and employee welfare benefits would be improved. This argument
assumes that current law discourages employees from bringing actions against their employers
under the Labor Code because section 218.5 imposes potential risk for becoming liable to an
employer for reasonable attorney’s fees if an employee does not prevail in a labor commission
dispute. However, “employees” are not the only parties who pursue Labor Code claims. Heirs,
trustees, and former employees who prevail in their Labor Code action will arguably not be
entitled to section 218.5 attorney’s fees if the proposed amendments were adopted.

This resolution fails to consider the unintended consequences of the proposed amendment to
section 218.5. Moreover, as an award for attorney’s fees is not mandated by section 218.5, an
employee only needs to seek equitable relief from a fact-finder should he or she not prevail in
prosecuting a Labor Code dispute.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Labor Code Section 218.5 to read as follows:

§218.5

In any action brought for the nonpayment of wages, fringe benefits, or health and
welfare or pension fund contributions, the court shall award reasonable attorney's fees and
costs to the a prevailing party employee if any-party the prevailing employee to the action
requests attorney's fees and costs upon the initiation of the action. This section shall not
apply to an action brought by the Labor Commissioner. This section shall not apply to a
surety issuing a bond pursuant to Chapter 9 (commencing with Section 7000) of Division 3
of the Business and Professions Code or to an action to enforce a mechanics lien brought
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9 under Chapter 2 (commencing with Section 3109) of Title 15 of Part 4 of Division 3 of the
10  Civil Code.
11 This section does not apply to any action for which attorney's fees are recoverable
12 under Section 1194,

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS:

Existing Law: Requires award of attorney’s fees and costs to the prevailing party in any action
brought for the purposes of recovering for nonpayment of wages, fringe benefits, or health and
welfare or pension fund contributions. This means that both employees and employers may
recover these attorney’s fees and costs. This provision contrasts with Labor Code § 1194 which
only provides for attorney’s fees and costs to employees bringing a civil action.

This Resolution: Would change the recovery provision for attorney’s fees and costs to require an
award for such expenses only to a prevailing employee. This standard would make section 281.5
identical to the standard for Labor Code section 1194.

The Problem: This change is necessary because currently, an employer can recover attorney’s
fees and costs when it prevails against an employee who has brought a claim for nonpayment of
wages, fringe benefits, or health and welfare or pension fund contributions. This has a chilling
effect on employees who wish to bring such claims. If faced with the specter of paying an
employer’s attorney’s fees and costs, many employees simply do not pursue actions. This
change also corrects a conflict in the Labor Code where employers may be awarded attorney’s
fees and costs when an action is brought before the Labor Commissioner but the same employers
could not collect such fees if the matter is filed as a civil case.

IMPACT STATEMENT:

This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Lawrence A. Organ, Law Offices of
Lawrence A. Organ, 404 San Anselmo Avenue, San Anselmo, CA 94960; 415-453-4740 phone;
415-453-3740 fax; e-mail; larryaorgan@aol.com

RESPONSIBLE FLOOR DELEGATE: Lawrence A. Organ

COUNTERARGUMENTS

BAR ASSOCIATION OF NORTHERN SAN DIEGO COUNTY

Current law favors the employee when it comes to attorney fee awards on wage claims. An
employee may choose to bring a claim through the Labor Commissioner, where no attorney fee
award is possible. Similarly, a claim under $7,500 can be brought in Small Claims Court. Should

11-08-2



the employer successfully appeal the Labor Commissioner’’s award, the employee still pays no
attorney fees if she or he is owed a single dollar; even thought the employer may have clearly
““prevailed”” on appeal by reducing a large award to nearly nothing. What this Resolution
would accomplish is to remove the last barrier to meritless and frivolous claims. The reciprocal
fee provision, nearly always applied against the employer, help to assure that claims brought by
employees are at least colorable and serious. This Resolution should be disapproved.

SAN DIEGO COUNTY BAR ASSOCIATION

Though purporting to align two statutes, this Resolution actually fundamentally changes the law
to allow only the employee to recover attorney’s fees and costs for actions brought for wages or
other compensation under the Labor Code. While § 1194 is specific to allow an employee to
recover attorneys fees and costs for actions to recover unpaid minimum wage or overtime
compensation, 8 218.5 is more general, allowing the “prevailing party” in an action for a wide
variety of wage claims, including minimum wage and overtime compensation, to recover
attorneys fees and costs should any party make a request for such fees and costs on initiation of
the action.

Moreover, a simple review of court dockets, press reports, and/or the cottage industry of wage &
hour litigation CLE seminars reveals as demonstrably false arguments that an award of fees and
costs to employers has a chilling effect on employees bringing actions for compensation under
the Labor Code. For example, according to statistics compiled from Courthouse News Service,
more than 800 Cal. Labor Code meal period cases have been filed in California state and/or
federal courts since January 2007. To allow only employees to recover fees and costs will likely
result in the filing of more frivolous actions under the Labor Code given that employers would
no longer be entitled to request attorneys fees and costs incurred in defending such actions, and
would further force employers defending such claims to settle wholly non-meritorious claims to
avoid unrecoverable costs of defense.

11-08-3



RESOLUTION 12-01-08

DIGEST

Civil Rights: Fairness in Medical Coverage Provided to Transgendered Individuals
Amends Health and Safety Code section 1367.63 to require healthcare providers to cover the
special needs of persons with medically diagnosed gender identity disorder.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Health and Safety Code section 1367.63 to require healthcare providers
to cover the special needs of persons with medically diagnosed gender identity disorder. This
resolution should be disapproved because it fails to provide statutory definitions of “medically-
diagnosed gender identity disorder” or of “transgender,” which are necessary since the
amendments and additions are based on these medical conditions/definitions.

Amendments to sections 1367.64, 1367.65, 1367.66, requiring health care service plans to cover
prostate, cervical, and breast screenings for transgendered people who remain as their birth sex
seem fair and address a serious need in this community. However, the costs associated with
health care service providers establishing a dual tracking system (physically one gender but
psychologically identify as another gender) may outweigh the number of affected transgendered
persons.

The additions of sections 1367.666 and 1367.667 for health care service providers to cover “all
surgical procedures necessary” is burdensome and requires the absent definitions mentioned
above.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Health and Safety Code sections 1367.63, 1367.64, 1367.65,
and 1367.66 and to add sections 1367.666 and 1367.667 to the Health and Safety Code as
follows:

§ 1367.63

(a) Every health care service plan contract, except a specialized health care
service plan contract, that is issued, amended, renewed, or delivered in this state on or
after July 1, 1999, shall cover reconstructive surgery, as defined in subdivision (c), that is
necessary to achieve the purposes specified in paragraphs (1) or (2) of subdivision (c).
Nothing in this section shall be construed to require a plan to provide coverage for
cosmetic surgery, as defined in subdivision (d).
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(b) No individual, other than a licensed physician competent to evaluate the
specific clinical issues involved in the care requested, may deny initial requests for
authorization of coverage for treatment pursuant to this section. For a treatment
authorization request submitted by a podiatrist or an oral and maxillofacial surgeon, the
request may be reviewed by a similarly licensed individual, competent to evaluate the
specific clinical issues involved in the care requested.

(c) "Reconstructive surgery" means surgery performed to correct or repair
abnormal structures of the body caused by congenital defects, developmental
abnormalities, trauma, infection, tumors, gender identity disorder or disease to do either
of the following:

(1) To improve function.

(2) To create a normal appearance, to the extent possible.

(d) "Cosmetic surgery™ means surgery that is performed to alter or reshape normal
structures of the body in order to improve appearance.

(e) In interpreting the definition of reconstructive surgery, a health care service
plan may utilize prior authorization and utilization review that may include, but need not
be limited to, any
of the following:

(1) Denial of the proposed surgery if there is another more appropriate surgical
procedure that will be approved for the enrollee.

(2) Denial of the proposed surgery or surgeries if the procedure or procedures, in
accordance with the standard of care as practiced by physicians specializing in
reconstructive surgery, offer only a minimal improvement in the appearance of the
enrollee.

(3) Denial of payment for procedures performed without prior authorization.

(4) For services provided under the Medi-Cal program (Chapter 7 (commencing
with Section 14000) of Part 3 of Division 9 of the Welfare and Institutions Code), denial
of the proposed surgery if the procedure offers only a minimal improvement in the
appearance of the
enrollee, as may be defined in any regulations that may be promulgated by the State
Department of Health Services.

§ 1367.64.

(a) Every individual or group health care service plan contract, except for a
specialized health care service plan contract, that is issued, amended, or renewed on or
after January 1, 1999,
shall be deemed to provide coverage for the screening and diagnosis of prostate cancer,
including, but not limited to, prostate-specific antigen testing and digital rectal
examinations, when medically necessary and consistent with good professional practice.

(b) The medical procedures and testing described in this section will not be denied
to any male-to-female transgender enrollee solely on the basis of the enrollee’s
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identification as a woman. Any administrative processes or procedures necessary to
ensure compliance with this provision shall be promptly instituted.

(c) Nothing in this section shall be construed to establish a new mandated benefit
or to prevent application of deductible or copayment provisions in a policy or plan, nor
shall this section be construed to require that a policy or plan be extended to cover any
other procedures under an individual or a group health care service plan contract.
Nothing in this section shall be construed to authorize an enrollee to receive the services
required to be covered by this section if those services are furnished by a nonparticipating
provider, unless the enrollee is referred to that provider by a participating physician or
nurse practitioner providing care.

§ 1367.65.

(@) On or after January 1, 2000, every health care service plan contract, except a
specialized health care service plan contract, that is issued, amended, delivered, or
renewed shall be deemed to provide coverage for mammography for screening or
diagnostic purposes upon referral by a participating nurse practitioner, participating
certified nurse midwife, or participating physician, providing care to the patient and
operating within the scope of practice provided under existing law.

(b) The medical procedures and testing described in this section will not be denied
to any transgender enrollee solely on the basis of the enrollee’s identification as a man.
Any administrative processes or procedures necessary to ensure compliance with this
provision shall be promptly instituted.

(c) Nothing in this section shall be construed to prevent application of copayment
or deductible provisions in a plan, nor shall this section be construed to require that a plan
be extended to cover any other procedures under an individual or a group health care
service plan contract. Nothing in this section shall be construed to authorize a plan
enrollee to receive the services required to be covered by this section if those services are
furnished by a nonparticipating provider, unless the plan enrollee is referred to that
provider by a participating physician, nurse practitioner, or certified nurse midwife
providing care.

§ 1367.66.

(a) Every individual or group health care service plan contract, except for a
specialized health care service plan, that is issued, amended, or renewed, on or after
January 1, 2002, and that includes coverage for treatment or surgery of cervical cancer
shall also be deemed to provide coverage for an annual cervical cancer screening test
upon the referral of the patient's physician and surgeon, a nurse practitioner, or certified
nurse midwife, providing care to the patient and operating within the scope of practice
otherwise permitted for the licensee.

(b) The coverage for an annual cervical cancer screening test provided pursuant to
this section shall include the conventional Pap test, a human papillomavirus screening
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90 test that is approved by the federal Food and Drug Administration, and the option of any
91  cervical cancer screening test approved by the federal Food and Drug Administration,

92  upon the referral of the patient's health care provider.

93 (c) The medical procedures and testing described in this section will not be denied

94  to any female-to-male transgender enrollee solely on the basis of the enrollee’s
95 identification as a man. Any administrative processes or procedures necessary to ensure
96  compliance with this provision shall be promptly instituted.
97 (d) Nothing in this section shall be construed to establish a new mandated benefit
98  or to prevent application of deductible or copayment provisions in an existing plan
99  contract. The Legislature intends in this section to provide that cervical cancer screening
100  services are deemed to be covered if the plan contract includes coverage for cervical
101  cancer treatment or surgery.

102
103  §1367.666.
104 Every individual or group health care service plan contract, except for a

105  specialized health care service plan contract, that is issued, amended, delivered, or
106  renewed on or after January 1, 2009, will provide coverage for all surgical procedures
107  necessary to treat medically-diagnosed gender identity disorder.

108
109 §1367.667.
110 Every individual or group health care service plan contract, except for a

111 specialized health care service plan contract, that is issued, amended, delivered, or
112  renewed on or after January 1, 2009, will provide coverage for all prescribed hormone
113  treatments for medically-diagnosed gender identity disorder.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bay Area Lawyers for Individual Freedom
STATEMENT OF REASONS:

Existing Law: Allows discrimination in the provision of healthcare on the basis of an
individual’s identification with a gender other than his or her birth gender.

This Resolution: Would require health care service plans to provide care for transgender
enrollees on an equal basis with non-transgender enrollees.

The Problem: Transgender individuals face tremendous difficulties in obtaining quality
healthcare that includes treatment for health concerns related to gender identity disorder.
Virtually all health insurance providers and health maintenance organizations exclude sex-
change surgeries to treat gender identity disorder as either pre-existing conditions or as
“cosmetic” surgery. Contrast this with the fact that these same insurers and health maintenance
organizations cover surgery to (re-)assign a sex to an infant who is born intersexed, as well as
cover hormone therapy for non-transgender individuals. See San Francisco Human Rights
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Commission, A HUMAN RIGHTS INVESTIGATION INTO THE MEDICAL “NORMALIZATION” OF
INTERSEX PEOPLE, April 28, 2005. This exclusion of coverage for a serious medical condition is
irrational and patently unfair.

In addition, healthcare providers often refuse to provide screening for potentially life-
threatening medical conditions arising from the birth gender of the transgender individual. For
example, male-to-female transgender individuals are often denied coverage and/or testing and
screening for prostate cancer. Likewise, female-to-male transgender individuals are often denied
coverage and/or testing and screening for cervical cancer as well as for breast cancer. These
denials are due at least in part to the fact that the insurance codes used (on both electronic and
paper forms) to refer patients for screening and testing are restricted to the gender declared by
the individual subscriber of the insurance contract. If a female-to-male transgender individual
has enrolled with his insurer as a male, or transitioned to maleness while enrolled and informed
his insurer of this fact, the health care codes attached to his medical record will only reflect male
anatomical parts and conditions. Currently, health care service plans are under no onus to
correct this problem. This resolution will address the problems discussed by allowing
transgender individuals to obtain the healthcare that they need.

IMPACT STATEMENT:
This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Jo Hoenninger, HoenningerLaw, 2358
Market Street, San Francisco, CA 94114, Phone: (415)816-0440, Fax: (866)671-0096, Email:
Jo@HLawSF.com with a copy to statebar@balif.org. Kelly McCown, c/o BALIF, 1800 Market
Street, Box 47, San Francisco, CA 94102, Phone (415)865-5620, Fax: (415)520-0708, Email:
statebar@balif.org.

RESPONSIBLE FLOOR DELEGATE:
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RESOLUTION 12-02-08

DIGEST

Insurance: Definitions in Policies

Amends Insurance Code, section 41, to state that all terms in an insurance policy are governed by
the terms defined in the Insurance Code.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Insurance Code, section 41, to state that all terms in an insurance policy
are governed by the terms defined in the Insurance Code. This resolution should be disapproved
because the defined terms in the Insurance Code relate to the terms of the Insurance Code, not
the terms of insurance policies.

In contract law, words or phrases requiring definitions generally are defined according to their
plain meaning. The same is true of insurance policies. This resolution would replace the plain
meaning of terms to coincide with definitions contained within the Insurance Code. This change
likely would benefit insurance carriers and not policy holders, for whom the plain meaning of
terms is a more reasonable standard.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Insurance Code 8§41 to read as follows:

1 841
2 All insurance in this State is governed by the provisions of this code, including the
3 meaning of any undefined word, term or phrase in the policy.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: San Fernando Valley Bar Association
STATEMENT OF REASONS:

Existing Law: A frequent dispute between insurers and policyholders continuously reappears:
what does a particular word, or term, or phrase in the policy mean. Insurance Code §19 * defines

1«§19. ‘Person’
‘Person’ means any person, association, organization, partnership, business trust, limited
liability company, or corporation.”
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the word “person” to include non-natural entities. Section 41 provides all insurance is subject to
that code.

This Resolution: Amending Insurance Code 841 to state that the meaning of any undefined
word, term, or phrase in a policy would be determined by the provisions of the Insurance Code,
including a comment stating the amendment is declaratory of existing law.

The Problem: One court refused to apply 8§19 to a corporate tenant’s dispute with its landlord,
holding that “person” in a landlord’s liability policy covering interference with a person’s rights
to occupy a premises meant only natural people. (Mirpad vs. CIGA (2005) 132 Cal.App.4th
1058, 1070-1071.) The trial court’s ruling that the undefined word “person” meant any of the
entities defined in 819 was reversed. (Id. at 1065-1066, and fn. 10.) Its rationale was that 819
only applied to construe other insurance statutes. (Mirpad, supra, 132 Cal.App.4th at 1073-
1074.) The landlord had no insurance coverage.

The Mirpad court reached the same result in Golden Eagle vs. Cen-Fed (2007) 148
Cal.App.4th 976, again holding that the landlord’s general liability policy’s personal injury
coverage did not apply because only suits by natural person-tenants were within the policy’s
coverage. (Id. at 990.) That policy also did not define the word “person,” yet the court ruled
that the insurer had no duty to defend, nor to indemnify, the insured landlord against the
corporate tenant’s claims.

This issue is not limited to landlord-tenant disputes; it has been applied in situations
where no privity of contract or estate exists. A business whose dust from its grinding operations
interfered with a neighboring landowner’s business was uninsured for its interference
(negligence, nuisance, trespass) with a neighbor’s use of its property. (Stonelight Tile vs. CIGA
(2007) 150 Cal.App.4th 19, 40.)

California insureds who are sued by a non-natural tort plaintiff (tenant, lessee, or
otherwise) for interfering with the use of plaintiff’s real property (negligence, nuisance,
trespass), is only insured, including a duty to defend, if the plaintiff is a natural person.

This amendment would greatly reduce the level of litigation involving all kinds of
insurance. Its clearest impact would be for the negligence, nuisance or trespass defendants who
are insured under liability policies, including homeowners policies. Health insurance is an area
which would definitely benefit from such an amendment, let alone the ordinary commercial
businessman or homeowner or automobile driver. Leaving words undefined is a purposeful
manner of ensuring that costly and prohibitive litigation is the only way an insured can obtain an
impartial interpretation of the policy. This, of course, favors the insurer’s economic power. The
amendment is soundly grounded, as definitions in the Insurance Code are readily available to
everyone.

IMPACT STATEMENT:
This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Steven W. Murray, Esg., 14930 Ventura
Blvd., Ste. 205, Sherman Oaks, CA 91403; (818) 501-2277; fax (818) 501-6441; email
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swm@psilaw.com

RESPONSIBLE FLOOR DELEGATE:
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