The Problem: This law allowed fathers to use DNA testing to disprove paternity but set forth
strict time frames. For dad's who had paternity adjudicated through a default judgment before the
section was enacted, they only had two years to make their challenge. Unfortunately, because of
lack of publicity about the statute the law was not used to its full advantage. This resolution
extends the time frame to 10 years from the effective date (to January 1, 2015). Fundamental
fairness dictates that persons who are not the father should be allowed to challenge a default
judgment to the contrary.

IMPACT STATEMENT:
This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT : Mark Harvis, Los Angeles County Deputy
Public Defender, 320 West Temple Street, Suite 590, Los Angeles, CA 90012, (213) 974-3066,
fax (213) 626-3519, mharvis@pubdef.lacounty.gov

RESPONSIBLE FLOOR DELEGATE : Mark Harvis
COUNTERARGUMENTS
THE BAR ASSOCIATION OF SAN FRANCISCO

A man determined to be a child’s father as of January 1, 2005 by default judgment has already
had two years to seek genetic testing to verify paternity. While a father's right to vacate a
judgment entered erroneously is important, it must be balanced against the complete upheaval
such action would likely cause for a child. To allow a father 10 yeardo vacate a default
judgment, without even requiring a showing as to a reasonable ground for delay, is certainly not
in the child’s best interest. Fundamental fairness must give fathers a reasonable period of time in
which to act to verify paternity, but must also balance the child’s interest in finality as to legal
relationships.

SAN DIEGO COUNTY BAR ASSOCIATION
This resolution seeks to reenact a section of the law that expired by its own terms on January 1,
2007. The proponent claims that lack of publicity hurt the use of the prior law. However, rather

than adopt another two year timeframe, this resolution would impose a ten year timeframe,
which appears to be beyond reasonable limits and against the best interests of the children.
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RESOLUTION 10-04-2008

DIGEST

Child Support: Compromise on Arrears

Amends Family Code section 17560 to re-enact law permitting compromises on child support
arrearages.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Family Code section 17560 to re-enact law permitting compromises on
child support arrearages. This resolution should be approved in principle because it would
provide an incentive to obligors who would otherwise evade payment of arrearages.

Family Code section 17560 is existing law, but is to be repealed by statute on July 30, 2008,
unless legislation is enacted to extend it. EXisting legislation allows persons paying child
support to enter into the Compromise of Arrears Program (COAP) under certain specific
conditions which permit the obligor to compromise arrearages owed to the government.

Family Code section 17560 in its present form permits obligors who have fallen in arrears the
opportunity to make payments that otherwise might not be made. Thus this law has long term
benefits such as providing the state with a stream of revenue that might otherwise be lost.

SECTION/COMMITTEE REPORTS

FAMILY LAW SECTION
APPROVE IN PRINCIPLE

The Family Law Section Executive Committee approves this resolution in principle. This
resolution recommends that Family Code 817560 be extended as this Code Section expires on its
terms on July 30, 2008 unless legislation is enacted to extend it. The current legislation allows
persons paying child support to enter into the Compromise of Arrears Program (COAP).
Compromise is limited to certain specific conditions which allow a reasonable and workable
program for arrearages to be paid back provided the obligor remains current in his or her support
payments. This Committee supports the extension of this collection program as it appears to be a
viable program fostering collections on child support arrearages.

This position is only that of the Family Law Section of the State Bar of California. This
position has not been adopted by either the State Bar Board of Governors or overall
membership and is not to be construed as representing the position of the State Bar of
California.
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Membership in the Family Law Section is voluntary, and funding for section activities,
including all legislative activities, is obtained entirely from voluntary services.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Family Code section 17560 to read as follows:

817560

(a) The department shall create a program establishing an arrears collection
enhancement process pursuant to which the department may accept offers in compromise
of child support arrears and interest accrued thereon owed to the state for reimbursement of
aid paid pursuant to Chapter 2 (commencing with Section 11200) of Part 3 of Division 9 of
the Welfare and Institutions Code. The program shall operate uniformly across California
and shall take into consideration the needs of the children subject to the child support order
and the obligor's ability to pay.

(b) If the obligor owes current child support, the offer in compromise shall require
10  the obligor to be in compliance with the current support order for a set period of time
11 before any arrears and interest accrued thereon may be compromised.
12 (c) Absent a finding of good cause, any offer in compromise entered into pursuant
13 to this section shall be rescinded, all compromised liabilities shall be reestablished
14  notwithstanding any statute of limitations that otherwise may be applicable, and no portion
15  of the amount offered in compromise may be refunded, if either of the following occurs:

O©CoOoO~NO UL WN P

16 (1) The department or local child support agency determines that the obligor did
17  any of the following acts regarding the offer in compromise:
18 (A) Concealed from the department or local child support agency any income,

19  assets, or other property belonging to the obligor or any reasonably anticipated receipt of
20  income, assets, or other property.

21 (B) Intentionally received, withheld, destroyed, mutilated, or falsified any

22  information, document, or record, or intentionally made any false statement, relating to the
23  financial conditions of the obligor.

24 (2) The obligor fails to comply with any of the terms and conditions of the offer in
25  compromise.
26 (d) Pursuant to subdivision (k) of Section 17406, in no event may the administrator,

27  director, or director's designee within the department, accept an offer in compromise of any
28  child support arrears owed directly to the custodial party unless that party consents to the
29  offer in compromise in writing and participates in the agreement. Prior to giving consent,
30 the custodial party shall be provided with a clear written explanation of the rights with

31  respect to child support arrears owed to the custodial party and the compromise thereof.
32 (e) Subject to the requirements of this section, the director may delegate to the

33 administrator of a local child support agency the authority to compromise an amount of
34 child support arrears that does not exceed five thousand dollars ($5,000). Only the director
35  or his or her designee may compromise child support arrears in excess of five thousand

36  dollars ($5,000).

37 (f) For an amount to be compromised under this section, the following conditions
38  shall exist:
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(1) (A) The administrator, director or director's designee within the department
determines that acceptance of an offer in compromise is in the best interest of the state and
that the compromise amount equals or exceeds what the state can expect to collect for
reimbursement of aid paid pursuant to Chapter 2 (commencing with Section 11200) of Part
3 of Division 9 of the Welfare and Institutions Code in the absence of the compromise,
based on the obligor's ability to pay.

(B) Acceptance of an offer in compromise shall be deemed to be in the best interest
of the state, absent a finding of good cause to the contrary, with regard to arrears that
accrued as a result of a decrease in income when an obligor was a reservist or member of
the National Guard, was activated to United States military service, and failed to modify
the support order to reflect the reduction in income. Good cause to find that the
compromise is not in the best interest of the state shall include circumstances in which the
service member's failure to seek, or delay in seeking, the modification were not reasonable
under the circumstances faced by the service member. The director, no later than 90 days
after the effective date of the act adding this subparagraph, shall establish rules that
compromise, at a minimum, the amount of support that would not have accrued had the
order been modified to reflect the reduced income earned during the period of active
military service.

(2) Any other terms and conditions that the director establishes that may include,
but may not be limited to, paying current support in a timely manner, making lump-sum
payments, and paying arrears in exchange for compromise of interest owed.

(3) The obligor shall provide evidence of income and assets, including, but not
limited to, wage stubs, tax returns, and bank statements and establish all of the following:

(A) That the amount set forth in the offer in compromise of arrears owed is the
most that can be expected to be paid or collected from the obligor's present assets or
income.

(B) That the obligor does not have reasonable prospects of acquiring increased
income or assets that would enable the obligor to satisfy a greater amount of the child
support arrears than the amount offered, within a reasonable period of time.

(C) That the obligor has not withheld payment of child support in anticipation of
the offers in compromise program.

(a) A determination by the administrator, director or the director's designee within
the department that it would not be in the best interest of the state to accept an offer in
compromise in satisfaction of child support arrears shall be final and not subject to the
provisions of Chapter 5 (commencing with Section 17800) of Division 17, or subject to
judicial review.

(h) Any offer in compromise entered into pursuant to this section shall be filed with
the appropriate court. The local child support agency shall notify the court if the
compromise is rescinded pursuant to subdivision (c).

(i) Any compromise of child support arrears pursuant to this section shall maximize
to the greatest extent possible the state's share of the federal performance incentives paid
pursuant to the Child Support Performance and Incentive Act of 1998 and shall comply
with federal law.

(1) The department shall ensure uniform application of this section across the state.

(k) The department shall consult with the Franchise Tax Board in the development
of the program established pursuant to this section.
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85 (1) A local child support agency shall honor repayment schedules for the
86 compromise program beyond the initial expiration of the statute, June 30, 2008 , in order to
87  allow for successful completion of the compromise agreements.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Los Angeles County Bar Association
STATEMENT OF REASONS:

Existing Law: Family Code section 17560 is existing law, but it is repealed by its own terms on
July 30, 2008, unless legislation is enacted to extend it prior to its expiration. Existing legislation
allows persons paying child support to enter into the Compromise of Arrears Program (COAP)
under certain specific conditions which allows the person to compromise arrearages owed to the
government.

This Resolution: Re-enacts Family Code section 17560.

The Problem: COAP allows the government, under certain specific circumstances, to
compromise arrearages owed to the government. The legislation is repealed by its own terms on
June 30, 2008 unless extended. This resolution re-enacts section 17560.

IMPACT STATEMENT:

This proposed resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Mark Harvis, Los Angeles County Deputy
Public Defender, 320 W. Temple Street, Suite 590, Los Angeles, CA 90012, (213) 974-3066, fax
(213) 626-3519, mharvis@pubdef.lacounty.gov

RESPONSIBLE FLOOR DELEGATE: Mark Harvis

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

This resolution seeks to reenact Family Code § 17560, which will expire by its own terms on

June 30, 2008. The proponent has failed to offer any reasonable argument against the sunset of
the current law. Without more information, expiration of the law seems acceptable.
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RESOLUTION 10-05-2008

DIGEST

Family Law: Interest Penalty for Breach of Fiduciary Duty

Amends Family Code section 1101 to permit trial judges discretion to award up to 10 percent
pre-judgment interest for breaches of spousal fiduciary duties.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Family Code section 1101 to permit trial judges discretion to award up to
10 percent pre-judgment interest for breaches of spousal fiduciary duties. This resolution should
be approved in principle because it allows family law courts to remedy damages caused by a
spouse who transfers or fails to disclose assets in violation of his or her fiduciary duties.

Marriage is a relationship “arising out of a civil contract” between the parties. (Cal. Fam. Code §
300.) The contract includes duties imposed by law. (Mott v. Mott, 82 Cal. 413, 416 (1890); see
also Cal. Fam. Code 8 720.) Those duties necessarily include the fiduciary obligations imposed
by the Family Code.

Prejudgment interest is already permitted in simple breach of contract actions. Civil Code
section 3287 provides for pre-judgment interest in an action for breach of contract. Under
section 3289, the interest rate is 10 percent if the contract does not otherwise provide a legal rate
of interest.

Under Family Code section 1101, subdivision (g), remedies for breach of a spouse’s fiduciary
duty include awarding the innocent spouse 50 percent of the undisclosed or wrongfully
transferred asset’s highest value on the date of the breach of the fiduciary duty, the date of any
sale or disposition of the asset, or the date of the court award. In cases where the asset has grown
in value, the amount of the award may fully compensate the innocent spouse and pre-judgment
interest would be unnecessary.

In other cases, where the asset’s value has declined or where it has increased by only a slight
amount, awarding half of its highest value may not sufficiently compensate the innocent spouse.
It could result in an award substantially less than he or she could have realized if the same
amount had been prudently invested. In those cases, the court should have discretion to award
pre-judgment interest.

SECTION/COMMITTEE REPORTS

FAMILY LAW SECTION
APPROVE IN PRINCIPLE
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The Family Law Section Executive Committee approves this resolution in principle. This
resolution seeks to amend Family Code 81101 to give the trial judge additional statutory
discretion to award up to 10% of prejudgment interest on the value of an asset that a spouse has
transferred or failed to disclose in violation of his or her fiduciary duty during the course of the
marriage or through the conclusion of these dissolution proceedings. Drawing a parallel to Civil
Code 883287 and 3289, which permit the award of interest for prejudgment for breach of
contract, this amendment would give the Court greater authority to impose an interest charge on
each and every breach of fiduciary duty. The Family Law Section supports this additional
remedy for a breach of fiduciary duty as it would provide an additional method of recovery to
adequately compensate an innocent spouse.

This position is only that of the Family Law Section of the State Bar of California. This
position has not been adopted by either the State Bar Board of Governors or overall
membership and is not to be construed as representing the position of the State Bar of
California.

Membership in the Family Law Section is voluntary, and funding for section activities,
including all legislative activities, is obtained entirely from voluntary services.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Family Code § 1101 as follows:

1 §1101.
2 (a) A spouse has a claim against the other spouse for any breach of the fiduciary
3 duty that results in impairment to the claimant spouse's present undivided one-half interest
4 in the community estate, including, but not limited to, a single transaction or a pattern or
5  series of transactions, which transaction or transactions have caused or will cause a
6  detrimental impact to the claimant spouse's undivided one-half interest in the community
7 estate.
8 (b) A court may order an accounting of the property and obligations of the parties
9 toamarriage and may determine the rights of ownership in, the beneficial enjoyment of, or
10  access to, community property, and the classification of all property of the parties to a
11 marriage.
12 (c) A court may order that the name of a spouse shall be added to community
13 property held in the name of the other spouse alone or that the title of community property
14 held in some other title form shall be reformed to reflect its community character, except
15  with respect to any of the following:
16 (1) A partnership interest held by the other spouse as a general partner.
17 (2) An interest in a professional corporation or professional association.
18 (3) An asset of an unincorporated business if the other spouse is the only spouse
19  involved in operating and managing the business.
20 (4) Any other property, if the revision would adversely affect the rights of a third
21 person.
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(d)(2) Except as provided in paragraph (2), any action under subdivision (a) shall
be commenced within three years of the date a petitioning spouse had actual knowledge
that the transaction or event for which the remedy is being sought occurred.

(2) An action may be commenced under this section upon the death of a spouse or
in conjunction with an action for legal separation, dissolution of marriage, or nullity
without regard to the time limitations set forth in paragraph (1).

(3) The defense of laches may be raised in any action brought under this section.

(4) Except as to actions authorized by paragraph (2), remedies under subdivision
(a) apply only to transactions or events occurring on or after July 1, 1987.

(e) In any transaction affecting community property in which the consent of both
spouses is required, the court may, upon the motion of a spouse, dispense with the
requirement of the other spouse's consent if both of the following requirements are met:

(1) The proposed transaction is in the best interest of the community.

(2) Consent has been arbitrarily refused or cannot be obtained due to the physical
incapacity, mental incapacity, or prolonged absence of the nonconsenting spouse.

(F) Any action may be brought under this section without filing an action for
dissolution of marriage, legal separation, or nullity, or may be brought in conjunction with
the action or upon the death of a spouse.

(g) Remedies for breach of the fiduciary duty by one spouse, including those set out
in Sections 721 and 1100, shall include, but not be limited to, an award to the other spouse
of 50 percent, or an amount equal to 50 percent, of any asset undisclosed or transferred in
breach of the fiduciary duty plus attorney's fees and court costs. The court may also award
interest on the value of the asset at the rate not to exceed 10 percent per annum from the
date of the breach. The value of the asset shall be determined to be its highest value at the
date of the breach of the fiduciary duty, the date of the sale or disposition of the asset, or
the date of the award by the court.

(h) Remedies for the breach of the fiduciary duty by one spouse, as set forth in
Sections 721 and 1100, when the breach falls within the ambit of Section 3294 of the Civil
Code shall include, but not be limited to, an award to the other spouse of 100 percent, or an
amount equal to 100 percent, of any asset undisclosed or transferred in breach of the
fiduciary duty.

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Sacramento County Bar Association

STATEMENT OF REASONS:

Existing Law: Family Code 88721 and 1100 establish fiduciary duties that each spouse owes the
other in the management and control of community property. Remedies for breach of the
fiduciary duty include the award to the other spouse of 50 percent, or an amount equal to 50
percent, of any asset undisclosed or transferred in breach of the fiduciary duty plus attorney's
fees and court costs. Fam. Code § 1101(Q).
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This Resolution: Would amend Family Code 81101 to give the trial judge discretion to award up
to 10 percent pre-judgment interest on the value of any asset that a spouse transferred or failed to
disclose in violation of his or her fiduciary duty.

Marriage is a relationship “arising out of a civil contract” between the parties. (Fam.
Code 8300.) The contract include duties imposed by law. (Mott v. Mott, 82 Cal. 413, 416
(1890); see also Fam. Code 8720.) Those duties necessarily include the fiduciary obligations
imposed by the Family Code.

Civil Code § 3287 provides for pre-judgment interest in an action for breach of contract.
Under Civil Code 83289 the interest rate is 10 percent if the contract does not otherwise provide
a legal rate of interest. But it would not be appropriate to award 10 percent pre-judgment interest
in every case of breach of a spouse’s fiduciary duty.

Under Family Code § 1101(g), remedies for breach of a spouse’s fiduciary duty include
awarding the innocent spouse 50 percent of the undisclosed or wrongfully transferred asset’s
highest on the date of the breach of the fiduciary duty, the date of any sale or disposition of the
asset, or the date of the court award. Id. In cases where the asset has grown in value, the amount
of the award may fully compensate the innocent spouse and pre-judgment interest would be
unnecessary.

In other cases, where the asset’s value has declined or where it has increased by only a
slight amount, awarding half of its highest value may not sufficiently compensate the innocent
spouse. It could result in an award substantially less than he or she could have realized if the
same amount had been prudently invested. In those cases, the court should have discretion to
award pre-judgment interest.

The Problem: The remedies provided by Family Code §1101 for breach of a spouse’s fiduciary
duty may not fully compensate the innocent spouse for loss of an asset the other spouse
wrongfully concealed, sold or otherwise diverted.

IMPACT STATEMENT:
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: Jay-Allen Eisen, Jay-Allen Eisen Law

Corporation, 980 Ninth Street, Suite 1900, Sacramento CA 95814. (916) 444-6171 voice, (916)
441-5810 fax. jae@eisenlegal.com

RESPONSIBLE FLOOR DELEGATE: Jay-Allen Eisen
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RESOLUTION 10-06-2008

DIGEST

Family Law: Fee Collection from Opposite Sex Domestic Partner Registrants

Amends Family Code section 298 to collect fees to support the prevention of elder abuse and
domestic violence against seniors from opposite sex domestic partner registrants.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution amends Family Code section 298 to collect fees to support the prevention of
elder abuse and domestic violence against seniors from opposite sex domestic partner registrants.
This resolution should be disapproved because it fails to demonstrate why there should be two
separate funds created by the fees imposed on domestic partner registrants.

Family Code section 298, subdivision (b)(3) currently charges a $23 fee for registration only
from lesbian, gay, bisexual and transgendered registrants. By statute, the monies collected for
registration are intended for the development and support of a lesbian, gay, bisexual, and
transgender curriculum for training workshops on domestic violence, and for the support of a
grant program to promote healthy nonviolent relationships in the lesbian, gay, bisexual, and
transgender community. This fee is not imposed on domestic partner registrants of opposite
sexes, who are eligible to register as domestic partners only when one or both of the partners is
62 years of age or older. This fee was imposed on all registrants until 2005 when the legislature
expressed a need for utilization of these funds to address the lesbian, gay, bisexual and
transgendered community which then resulted in the imposition of the fee only on registrants
who self-identified themselves as belonging to this community.

This resolution imposes a $23 fee on opposite sex domestic partner registrants, and provides that
those fees are to be used to establish the Prevention and Services for Domestic Abuse of Seniors
Fund which will be used to support the prevention of elder abuse and domestic violence against
seniors. However, there is no stated nexus between opposite sex registrants and the domestic
abuse of seniors to support the creation of this new fund with the opposite sex registrants’ fees.
While collecting fees from only one class of domestic partner registrants (those that are not
opposite sex couples) appears to be facially discriminatory, creating this new, apparently
unrelated fund, does not solve any identified problem.

SECTION/COMMITTEE REPORTS

FAMILY LAW SECTION
NO POSITION TAKEN
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The Family Law Section Executive Committee has reviewed the proposed resolution and has
elected to take no position on this resolution. This resolution would amend Family Code §298 to
support domestic violence prevention by equalizing the fees charged to all persons registering as
domestic partners and would mandate that the funds shall be deposited and administered by the
Department of Aging. Admittedly, this resolution may have very laudable goals; however, this
Committee considers this resolution to be a fiscal matter for which this Committee has no
expertise or special knowledge. Accordingly, this Committee takes no position in either
approving or disapproving this resolution.

This position is only that of the Family Law Section of the State Bar of California. This
position has not been adopted by either the State Bar Board of Governors or overall
membership and is not to be construed as representing the position of the State Bar of
California.

Membership in the Family Law Section is voluntary, and funding for section activities,
including all legislative activities, is obtained entirely from voluntary services.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend California Family Code section 298 to read as follows:

1 §298
2 (a)(1) The Secretary of State shall prepare forms entitled "Declaration of Domestic
3 Partnership” and "Notice of Termination of Domestic Partnership™ to meet the
4 requirements of this division. These forms shall require the signature and seal of an
5 acknowledgment by a notary public to be binding and valid.
6 (2) When funding allows, the Secretary of State shall include on the form notice
7  that a lesbian, gay, bisexual, and transgender specific domestic abuse brochure is available
8  upon request.
9 (b)(1) The Secretary of State shall distribute these forms to each county clerk.
10  These forms shall be available to the public at the office of the Secretary of State and each
11  county clerk.
12 (2) The Secretary of State shall, by regulation, establish fees for the actual costs of
13 processing each of these forms, and the cost for preparing and sending the mailings and
14 notices required pursuant to Section 299.3, and shall charge these fees to persons filing the
15  forms.
16 (3) There is hereby established a fee of twenty-three dollars ($23) to be charged in
17  addition to the existing fees established by regulation to persons filing domestic partner
18  registrations pursuant to Section 297 for development and support of a leshian, gay,
19  bisexual, and transgender curriculum for training workshops on domestic violence,
20  conducted pursuant to Section 13823.15 of the Penal Code, and for the support of a grant
21 program to promote healthy nonviolent relationships in the lesbian, gay, bisexual, and
22  transgender community. This paragraph shall not apply to persons of opposite sexes filing
23 adomestic partnership registration and who meet the qualifications described in
24 subparagraph (B) of paragraph (5) of subdivision (b) of Section 297.
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25 (4) The fee established by paragraph (3) shall be deposited in the Equality in

26 Prevention and Services for Domestic Abuse Fund, which is hereby established. The fund
27  shall be administered by the Office of Emergency Services, and expenditures from the fund
28  shall be used to support the purposes of paragraph (3).

29 (5) Persons of opposite sexes filing a domestic partnership registration who meet
30 the qualifications of subparagraph (B) of paragraph (5) of subdivision (b) of Section 297
31  will be charged a fee of twenty-three dollars ($23) in addition to the existing fees

32  established by regulation to persons filing domestic partner registrations pursuant to

33  section 297, which will support the prevention of elder abuse and domestic violence

34  against seniors.

35 (6) The fee established by paragraph (5) shall be deposited in the Prevention and
36  Services for Domestic Abuse of Seniors Fund, which is hereby established. The fund shall
37  be administered by the Department of Aging, and expenditures from the fund shall be used
38  to support the purposes of paragraph (5).

39 (c) The Declaration of Domestic Partnership shall require each person who wants to
40  become a domestic partner to (1) state that he or she meets the requirements of Section 297
41  at the time the form is signed, (2) provide a mailing address, (3) state that he or she

42  consents to the jurisdiction of the Superior Courts of California for the purpose of a

43  proceeding to obtain a judgment of dissolution or nullity of the domestic partnership or for
44 legal separation of partners in the domestic partnership, or for any other proceeding related
45  to the partners' rights and obligations, even if one or both partners ceases to be a resident
46  of, or to maintain a domicile in, this state, (4) sign the form with a declaration that

47  representations made therein are true, correct, and contain no material omissions of fact to
48  the best knowledge and belief of the applicant, and (5) have a notary public acknowledge
49  his or her signature. Both partners' signatures shall be affixed to one Declaration of

50  Domestic Partnership form, which form shall then be transmitted to the Secretary of State
51  according to the instructions provided on the form. Filing an intentionally and materially
52  false Declaration of Domestic Partnership shall be punishable as a misdemeanor.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bay Area Lawyers for Individual Freedom
STATEMENT OF REASONS:

Existing Law: Currently, persons of the same sex filing a domestic partnership registration in the
State of California are required to pay an additional fee of $23 in addition to the base fee of $10.
The $23 fee supports grants to organizations that promote healthy nonviolent relationships in the
lesbian, gay, bisexual, and transgender community; development of a lesbian, gay, bisexual, and
transgender curriculum for training workshops on domestic violence; and provision of brochures
specific to lesbian, gay, bisexual, and transgender domestic abuse. Opposite sex couples filing a
domestic partnership registration in the State of California (who are eligible to register as
domestic partners only when one or both of the partners is 62 years of age or older) are exempted
under existing law from the $23 fee that supports domestic violence prevention. (Note: when
the legislation adding the $23 additional fee was initially proposed, opposite sex couples were
also required to pay this fee. However, prior to the law’s passage, the requirement that opposite
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sex couples registering as domestic partners also pay the $23 fee was removed from the bill.) In
addition, since 1992, California law has provided that fees charged by a county for marriage
licenses include $23 for domestic violence centers. Therefore, persons of opposite sexes
registering as domestic partners are currently the only couples are not contributing to domestic
violence prevention services when they apply for domestic partnership or a marriage certificate.

This Resolution: This resolution would support domestic violence prevention by equalizing the
fees charged to all persons registering as domestic partners in the State of California, and would
mandate creation of a fund to be administered by the Department of Aging into which the
additional funds shall be deposited.

The Problem: The problems of elder abuse and domestic violence in California are of serious
and increasing magnitude. Preventing elder abuse and domestic violence are important state
goals, whether it is preventing abuse of spouses, partners, or seniors. Existing elder abuse and
domestic violence services are underfunded and some areas of the state are unserved or
underserved. Removing the exemption from the $23 fee for opposite sex domestic partner
registrants would create additional revenues for the state, and would specifically designate the
funds for use in preventing elder abuse and domestic violence against seniors.

IMPACT STATEMENT:
This resolution does not affect any other law, statute, or rule.

AUTHOR AND/OR PERMANENT CONTACT: Kelly McCown, McCown & Evans LLP,
505 Sansome Street, Suite 1200, San Francisco, CA 94111, Phone (415)834-9123, Fax
(415)834-9139, Email: kelly@mccownevans.com with a copy to statebar@balif.org. Kelly
McCown, c/o BALIF, 1800 Market Street, Box 47, San Francisco, CA 94102, Phone (415)865-
5620, Fax: (415)520-0708, Email: statebar@balif.org.

RESPONSIBLE FLOOR DELEGATE:
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RESOLUTION 10-07-2008

DIGEST

Marriage: Gender neutral terms

Amends Family Code sections 300, 301 and 302 and adds Family Code section 403 to remove
gender specific terms in the discussion and treatment of marriage.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
Similar to resolutions 05-04-2007, 01-07-2005 and 06-07-2004, all of which were approved.

Reasons:

This resolution amends Family Code sections 300, 301 and 302 and adds Family Code section
403 to remove gender specific terms in the discussion and treatment of marriage. This resolution
should be approved in principle because there is no longer a legal basis for limiting marriage to
members of the opposite sex and because this resolution is consistent with In re Marriage Cases
(Case No. S147999, issued 15 April 2008) that overturned a statutory scheme that discriminates
against same sex people who wish to marry.

This resolution is consistent with the holding in In re Marriage Cases by removing the gender
specific terms that until recently limited marriage to a civil union between a man and a woman.
The California Supreme Court has stated that such a statutory scheme, as is embodied in the
Family Code, is a violation of the California Constitution’s equal protection provision and that a
statutory scheme cannot deny rights to some people that are allowed for others similarly situated.
The revised code sections do not require members of religious denominations which hold beliefs
that are antithetical to marriage between people of the same sex to solemnize marriages. The
resolution offers same-sex couples the rights, responsibilities, privileges and burdens associated
with the contract of marriage as previously only enjoyed by men and women who marry. This
resolution strengthens the institution of marriage by offering the opportunities and benefits of
marriage to all consenting and capable people. The resolution specifically reverses the policy of
the State of California, as written in Family Code section 308.5, that marriage is only between a
man and a woman.

SECTION/COMMITTEE REPORTS

FAMILY LAW SECTION
NO POSITION TAKEN

The Family Law Section Executive Committee has reviewed this proposed resolution and has
elected not to take any position on this resolution consistent with the prior history of this
Committee on the issue of redefining marriage as the lawful union of two people.

This position is only that of the Family Law Section of the State Bar of California. This
position has not been adopted by either the State Bar Board of Governors or overall
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membership and is not to be construed as representing the position of the State Bar of
California.

Membership in the Family Law Section is voluntary, and funding for section activities,
including all legislative activities, is obtained entirely from voluntary services.

TEXT OF RESOLUTION
RESOLVED, that the Conference of Delegates of California Bar Associations recommends that

legislation be sponsored to amend Sections 300, 301, and 302 of, and to add Section 403 to, the
Family Code to read as follows:

1 8300
2 (a) Marriage is a personal relation arising out of a civil contract between a-man-and
3 aweman two persons, to which the consent of the parties capable of making that contract
4 is necessary. Consent alone does not constitute marriage. Consent must be followed by the
5 issuance of a license and solemnization as authorized by this division, except as provided
6 by Section 425 and Part 4 (commencing with Section 500).
7 (b) Where necessary to implement the rights and responsibilities of spouses under
8 the law, gender-specific terms shall be construed to be gender-neutral, except with respect
9  to Section 308.5.
10 (c) For purposes of this part, the document issued by the county clerk is a marriage
11 license until it is registered with the county recorder, at which time the license becomes a
12 marriage certificate.
13
14 §301
15 An Two unmarried male persons of the age of 18 years or older;-and-an-unmarried
16  female-ofthe-age-of 18-years-orelder—and-who are not otherwise disqualified, are capable
17  of consenting to and consummating marriage.
18
19 §302
20 (a) An unmarried male-erfemale person under the age of 18 years is capable of
21  consenting to and consummating marriage upon obtaining a court order granting
22 permission to the underage person or persons to marry.
23 (b) The court order and written consent of the parents of each underage person, or
24 one of the parents or the guardian of each underage person shall be filed with the clerk of
25 the court, and a certified copy of the order shall be presented to the county clerk at the time
26  the marriage license is issued.
27
28 8403
29 No priest, minister, or rabbi of any religious denomination, and no official of any
30  nonprofit religious institution authorized to solemnize marriages, shall be required to
31  solemnize any marriage in violation of his or her right to free exercise of religion
32  guaranteed by the First Amendment to the United States Constitution or by Section 4 of
33  Article I of the 33 California Constitution.
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(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bay Area Lawyers for Individual Freedom
STATEMENT OF REASONS

Existing Law: Provides that marriage is a personal relation arising out of a civil contract
between a man and a woman.

This Resolution: Amends the Family Code to provide that civil marriage is a personal relation
arising out of a civil contract between two persons and makes conforming changes with regard to
the consent to civil marriage. Additionally, this resolution protects the civil nature of California’s
marriage laws, as distinct from religious marriage rites, by providing that religious authorities are
not required to solemnize any marriage.

The Problem: By excluding same-sex couples from marriage, California's family law
discriminates against members of same-sex couples based on their sexual orientation and based
on their gender. California's discriminatory exclusion of same-sex couples from marriage
violates the California Constitution's guarantees of due process, privacy, equal protection of the
law, and free expression by arbitrarily denying equal marriage rights to all Californians. The
existing discriminatory law serves no legitimate government interest and is contrary to the public
policies of California.

Section 308.5 of the Family Code, which prohibits California from treating as valid or
otherwise recognizing marriages of same-sex couples contracted outside of California.
Proponents believe that this act does not amend or modify Section 308.5 of the Family Code
because this resolution addresses civil marriages contracted in California.

In 2005 and 2007, legislation similar to this resolution was approved by the California
legislature, but vetoed by the Governor. Proponents believe that this resolution will garner
continued support in the legislature and that the Governor should be given the opportunity to
take a different position on this issue. The constitutionality of Family Code section 308.5,
adopted by initiative (Proposition 22, approved by the voters in 2000), and Family Code section
300 is currently under review by the California Supreme Court. (Campaign for California
Families v. Newsom (In Re Marriage Cases), No. S147999.) The outcome of the case will have a
great effect on the legislature’s ability to act. Article 11, Section 10, subdivision (c) of the
California Constitution provides that any initiative statute can be amended or repealed by another
statute, but that statute will not become effective unless approved by the voters. Notwithstanding
the proponent’s statements, this resolution would change the scope and effect of the initiative
statute and thus would require voter approval, because it would make same-gender marriages
valid. But if the original initiative statute is determined to be unconstitutional by the California
Supreme Court, then voter approval is unnecessary.

This resolution amends Family Code sections 300, 301, and 302 and adds section 403 to
redefine marriage as the lawful union of two persons. This resolution should be approved in
principle because it would grant same-gender couples the same right to marry as heterosexual
couples.
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STATEMENT OF IMPACT ON OTHER LAWS
The resolution does not affect any other laws, statutes or rules.

AUTHOR AND/OR PERMANENT CONTACT: Kelly McCown, McCown & Evans LLP,
505 Sansome Street, Suite 1200, San Francisco, CA 94111, Phone (415)834-9123, Fax
(415)834-9139, Email: kelly@mccownevans.com with a copy to statebar@balif.org. Kelly
McCown, c/o BALIF, 1800 Market Street, Box 47, San Francisco, CA 94102, Phone (415)865-
5620, Fax: (415)520-0708, Email: statebar@balif.org.

RESPONSIBLE FLOOR DELEGATE:
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RESOLUTION 10-08-2008

DIGEST

Family Law: Drug and Alcohol Testing

Amends Family Code section 3041.5 to modify existing law to assure privacy regarding drug
and alcohol testing results in court ordered custody and visitation plans.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Family Code section 3041.5 to modify existing law to assure privacy
regarding drug and alcohol testing results in court ordered custody and visitation plans. This
resolution should be approved in principle because it prevents the state of law from reverting to a
prohibition of court-ordered testing.

Family Code section 3011, subdivision (d) requires the court to consider the use of illegal drugs
or abuse of alcohol by a parent when making a custody and visitation order. Under that statute
the court may require independent corroboration of such conduct, which often resulted in court-
ordered drug testing, and no provision for the protection of the privacy of the subject parent is
mentioned in section 3011, subdivision (d).

The Court of Appeal in Wainwright v. Superior Court [(2000) 84 Cal.App.4th 262] stated that
the “independent corroboration” required by statute (Family Code section 3011, subdivision (d))
may not include court-ordered drug or alcohol testing. In response to Wainwright the Legislature
adopted Family Code section 3041.5 which effectively empowered courts with the ability to
order drug and alcohol testing with added privacy safeguards. However, section 3041.5 included
a sunset provision slated for January 1, 2008. Senate Bill 403 extended the sunset provision of
section 3041.5 to January 1, 2009. Without modification, the state of law for drug and alcohol
testing will likely revert to that enunciated in Wainwright, prohibiting court-ordered testing.

SECTION/COMMITTEE REPORTS

FAMILY LAW SECTION
DISAPPROVE

The Family Law Section Executive Committee disapproves this resolution as the proposed
resolution precludes alcohol testing and limits the Court’s authority to order an alcohol
assessment relating to child access during a custody proceeding. This Committee considers
alcohol assessment by a professional third party or self-assessment not particularly useful to
either of the parties or the Court. This Committee recommends that the resolution be carefully
redrafted to provide that there be separate paragraphs to cover testing and assessment for both
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drugs and alcohol so that the Court will have two options when it considers an appropriate
custody or parenting plan.

This position is only that of the Family Law Section of the State Bar of California. This
position has not been adopted by either the State Bar Board of Governors or overall
membership and is not to be construed as representing the position of the State Bar of
California.

Membership in the Family Law Section is voluntary, and funding for section activities,
including all legislative activities, is obtained entirely from voluntary services.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Family Code section 3041.5 to read as follows:

§3041.5

(a) In any custody or visitation proceeding brought under this part, as described in
Section 3021, or any guardianship proceeding brought under the Probate Code, the court
may order any person who is seeking custody of, or visitation with, a child who is the
subject of the proceeding to undergo testing for the illegal use of controlled substances and
the use of alcohol (hereafter “alcohol assessment™) if there is a judicial determination
based upon a preponderance of evidence that there is the habitual, frequent, or continual
illegal use of controlled substances or the habitual or continual abuse of alcohol by the

parent-legal-custodian; person seeking contact with child(ren) guardianship,-erperson-
10  seeking-visitation-in-a-guardianship. This evidence may include, but may not be limited to,

11  aconviction within the last five years for the illegal use or possession of a controlled
12 substance.
13 (b) The court shall order the least intrusive method of drug testing or alcohol

14 assessment If druq tesﬂngieethe#leg&kuseeﬁeentreﬂed—s%steneeseﬁheh&b&u&kep

OCoOoO~NO UL WN P

i i 5 ingvi " i i i testlng is
17 orderedJeyJeheeoert the testlng shaII be performed in conformance Wlth procedures and
18  standards established by the United States Department of Health and Human Services for
19  drug testing of federal employees.

20 (c) The parentHegal-eustedian; person seeking contact with the
21  child(ren)guardianship-or-person-seeking-visitation-in-a-guardianship-who has undergone

22 drug testing_or alcohol assessment shall have the right to a hearing, if requested, to

23  challenge a positive test or assessment result. A positive test or assessment result, even if
24 challenged and upheld, shall not, by itself, constitute grounds for an adverse custody or

25  guardianship decision. Determining the best interests of the child requires weighing all

26  relevant factors. The court shall also consider any reports provided to the court pursuant to
27  the Probate Code.

28 (d) The results of this drug testing or alcohol assessment undergone pursuant to this
29  section shall be confidential, shall be maintained as a sealed record in the court file, and
30  may not be released to any person except the court, the parties, their attorneys, the Judicial
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31  Council (until completion of its authorized study of the testing process) and any person to
32 whom the court expressly grants access by written order made with prior notice to all

33 parties. Any person who has access to the test results may not disseminate copies or

34  disclose information about the test results to any person other than a person who is

35 authorized to receive the test results pursuant to this section. Any breach of the

36  confidentiality of the test results shall be punishable by civil sanctions not to exceed two
37  thousand five hundred dollars ($2,500).

38 (e) The results of the testing may not be used for any purpose, including any

39  criminal, civil, or administrative proceeding, except to assist the court in determining, for
40  purposes of the proceeding, the best interest of the child pursuant to Section 3011, and the
41  content of the order or judgment determining custody or visitation.

42 (f) The court may order either party, or both parties, to pay the costs of the drug

43  testing or alcohol testing assessment ordered pursuant to this section. As used in this

44  section, "controlled substances” has the same meaning as defined in the California

45  Uniform Controlled Substances Act, Division 10 (commencing with Section 11000) of the
46  Health and Safety Code.

47 hi action
48
49

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS:

Existing Law: Family Code section 3041.5 authorizes drug and alcohol testing in family law and
probate code cases where a party is seeking custody, guardianship, or visitation. The section
seeks to make such testing pass constitutional muster by setting out restrictions on drug testing,
ensuring confidentiality of test results, and other provisions.

This Resolution: Would modify existing law to clarify that both drug testing and alcohol
assessment may be ordered by a court and that the privacy protections and other provisions of the
statute apply to both.

The Problem: The section’s current language is confusing because the initial discussion is about
both drug and alcohol testing, then the statute states that drug testing must be performed in
accordance with federal procedures (U.S. Department of Health and Human Services for drug
testing of federal employees), and then goes on to set out privacy rights and methods to
challenge negative drug test results. Thus, it is unclear if the privacy protections apply to alcohol
assessment, and whether a testee can challenge negative results of an alcohol assessment, etc. It
is also unclear what standards govern alcohol testing (which is not included in the DHH drug
testing protocols). This ambiguous language will lead to confusion in the application of this
statute, and could lead to a challenge that the alcohol testing provided for by the statute is
unconstitutional because the stated protections for the testee do not apply to alcohol testing, or
that alcohol testing is not permitted at all.
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IMPACT STATEMENT
This resolution does not affect any other law, statute or rule.

AUTHOR AND/OR PERMANENT CONTACT: Michelene Insalaco, Sucherman  Insalaco
LLP, One Market Plaza, Stuart Tower Suite 1275, San Francisco CA 94105. Telephone (415)
3575050; Fax (415) 357-5051; e-mail MI@Sucherman-Insalaco.com

RESPONSIBLE FLOOR DELEGATE:

10-08-4



RESOLUTION 10-09-2008

DIGEST

Family Law: Joint Petition to Establish Parental Relationship

Amends Family Code section 7630.1 to provide a summary procedure for establishing parent-
child relationships.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found.

Reasons:

This resolution amends Family Code section 7630.1 to provide a summary procedure for
establishing parent-child relationships. This resolution should be approved in principle because
it will enable litigants to inexpensively establish a parent-child relationship..

This resolution proposes establishing a procedure for a Joint Petition to Establish Parental
Relationship, to facilitate parents who are in agreement in obtaining a parentage judgment. The
proposed statutory language follows the language of the joint dissolution petition in some
aspects, including providing that the joint petition may be revoked by either party at any time
before an application for judgment is filed. As with any other parentage action, an action to set
aside a judgment would lie under the existing statutory grounds and procedures (Fam. Code, 8
7645 et seq.). And, as with any parentage action, should the parties later wish to modify their
custody, visitation, or child support agreements, they could do so by noticed motion or stipulated
order.

Parentage can be legally established in one of two ways: when the parents of a minor child are
married to each other and a child is born into that union or when the parents of a child are not
married and parentage is established through a paternity suit. In an action to dissolve a marriage,
the minor child is identified in the petition and/or response as the minor child of the parties, and
judgment is ultimately entered decreeing that the minor is the child of both parties. Ancillary
orders, e.g., child support, custody and visitation, are included in the judgment. In those cases
where the parents of a minor child are not married, and the parent-child relationship is
established by the filing of a paternity suit, judgment is ultimately entered decreeing that the
parent-child relationship (paternity) either exists or does not exist. Ancillary orders, e.g., child
support, custody and visitation are included in that judgment, so long as the court can maintain
continuing jurisdiction to make such orders.

Allowing summary proceedings of the kind proposed, so long as continuing jurisdiction is
preserved, will enable litigants to simply and inexpensively establish a parent-child relationship
with ancillary orders e.g., custody, visitation, and child support either by agreement or by
judicial involvement. Since this resolution provides a summary process that currently does not
exist, this resolution should be approved in principle.
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SECTION/COMMITTEE REPORTS

FAMILY LAW SECTION
APPROVE IN PRINCIPLE

The Family Law Section Executive Committee approves this resolution in principle. This
resolution proposes to amend Family Code §7630.1 and would establish a procedure for a Joint
Petition to Establish Parental Relationship for non-married parents and domestic partners. This
Committee approves this resolution as the proposed amendment provides an easy, non-
adversarial method of establishing parentage consistent with California policy in Family Code
87570 which addresses the compelling state interest in establishing paternity for all children in a
non-adversarial manner to promote further access to justice.

This position is only that of the Family Law Section of the State Bar of California. This
position has not been adopted by either the State Bar Board of Governors or overall
membership and is not to be construed as representing the position of the State Bar of
California.

Membership in the Family Law Section is voluntary, and funding for section activities,
including all legislative activities, is obtained entirely from voluntary services.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to add Family Code section 7630.1 to read as follows:

1 87630.1
2 (a) Conditions Necessary at Commencement of Proceedings.
3 A judgment of parentage may be entered pursuant to a Joint Petition to Establish
4  Parental Relationship if all of the following conditions exist at the time the proceeding is
5 commenced:
6 (1) California is the child’s home state as set forth in Chapter 1 of Part 3
7  (UCCIJEA).

8 (2) The parties have previously signed a Declaration of Paternity which was filed

9  with the Department of Child Support Services.
10 (3) There are no other court actions pending involving the parentage of any child
11  involved and the parties know of no person who would not be a party to the proceeding
12 who either has physical custody of any child involved or claims to have custody of or
13 visitation rights with any child in the case.
14
15
16
17
18
19
20

(4) The parties upon entry of the judgment of parentage waive their respective
rights to appeal and their rights to move for a new trial.

(5) The parties desire that the court enter a judgment of parentage with respect to
the child(ren) named in the petition.

(b) Joint Petition; Filing; Form; Contents.

A joint parentage action shall be commenced by filing a joint petition in the form
prescribed by the Judicial Council. The petition shall be signed under oath by both the
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21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
53

mother and the father of the child(ren) named therein, and shall include all of the
following:

(1) A statement that as of the date of the filing of the joint petition all of the
conditions set forth in Section 1 have been met.

(2) The mailing address of both the mother and the father.

(c) Joint Petition; Concurrent Filings.

Concurrently with the filing of a Joint Petition the parties must also sign and file
the following:

(1) Advisement and Waiver of Rights re: Establishment of Parental Relationship;

(2) Declaration Under Uniform Child Custody Jurisdiction and Enforcement Act

(UCCIJEA).

(d) Revocation of Joint Petition; Termination of Proceedings; Notice; Filing; Copy

to Other Party.

At any time before the filing of application for judgment pursuant to Section 4,
either party to the joint petition to establish parental relationship may revoke the joint
petition and thereby terminate the joint proceeding filed pursuant to this chapter. The
revocation shall be effected by filing with the clerk of the court where the proceeding was
commenced a notice of revocation in such form and content as shall be prescribed by the
Judicial Council. The revoking party shall send a copy of the notice of revocation to the
other party by first-class mail, postage prepaid, at the other party's last known address.

(e) Entry of Judgment of Dissolution; Notice.

Upon the application of the parties, in such form and content as shall be prescribed

by the Judicial Council, the court may enter the judgment (Uniform Parentage). The clerk

shall send a notice of entry of judgment to each of the parties at the party's last known
address.

(f) Final Judgment as Final Adjudication of Rights and Obligations.
Entry of the judgment pursuant to Section 4 constitutes a final adjudication of the
parentage of the child(ren) named therein, and a waiver of their parties right to appeal to
move for a new trial.

(a) Actions to Set Aside Final Judgment.
Entry of the judgment pursuant to Section 4 does not prejudice nor bar the rights of either
of the parties to institute an action to set aside the judgment pursuant to the provisions set
forth in the Uniform Parentage Act (Family Code section 7645 et seq.).

(Proposed new language underlined; language to be deleted stricken.)

PROPONENT: Bar Association of San Francisco

Existing Law: Currently, if two unmarried parents (or parents who are not registered domestic
partners) wish to initiate a parentage action, one must file and serve a “Petition to Establish
Parental Relationship” and a Summons. Personal service is required. The other party must then
file and serve a Response. In the arena of marital dissolution, when spouses wish to proceed
amicably, the option of a Joint Petition for Summary Dissolution of Marriage exists. Here, both
parties signing a joint petition, so neither needs to be served, and there is only one filing fee.

This Resolution: Proposes establishing a procedure for a Joint Petition to Establish Parental
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Relationship, to facilitate parents who are in agreement in obtaining a parentage judgment. The
proposed statutory language follows the language of the joint dissolution petition in some
aspects, including providing that the joint petition may be revoked by either party at any time
before an application for judgment is filed. As with any other parentage action, an action to set
aside a judgment would lie under the existing statutory grounds and procedures (Family Code
87645 et seq.). And, as with any parentage action, should the parties later wish to modify their
custody, visitation, or child support agreements, they could do so by noticed motion or stipulated
order. A set of appropriate judicial counsel forms would be used to implement these new
provisions.

The Problem: Parents who have no disagreement about parentage may seek a judgment of
parentage for at least two reasons: 1) so that parentage is clearly established for a variety of
purposes (estate planning and confirming inheritance rights, to ensure full faith and credit by
other jurisdictions, etc.) and 2) to have a forum in which to lodge or record agreements about the
custody, visitation, child support, or other matters. At this time, to initiate such an action, one
parent must file and serve the other. Such an adversarial action can be an awkward and
unpleasant for the parties. This was recognized when, in 1978, the legislature created the joint,
summary dissolution proceeding as an alternative to regular dissolution actions where the parties
wished to proceed amicably.

California law provides that “[t]here is a compelling state interest in establishing paternity for all
children.” (Fam. Code 8§ 7570, subd. (a)). The option of a joint parentage proceeding would
make it easier and less awkward for parents to obtain a parentage judgment, and is accordance
with that policy.

IMPACT STATEMENT:
This resolution would call for the creation of new judicial council forms.
AUTHOR AND PERMANENT CONTACT: Michelene Insalaco, Sucherman ¢ Insalaco LLP,

One Market Plaza, Stuart Tower Suite 1275, San Francisco CA 94105. Telephone (415) 357-
5050; Fax (415) 357-5051; e-mail MI@Sucherman-Insalaco.com

RESPONSIBLE FLOOR DELEGATE:

COUNTERARGUMENT

SAN DIEGO COUNTY BAR ASSOCIATION

The proposed resolution could result in a host of unanticipated results. As written, an unrelated
third party could conspire with one parent to apply for a parental relationship and deprive the

other, true parent of access to a child. The potential consequences of this resolution are too
great.
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RESOLUTION 10-10-2008

DIGEST

Family Law: Trial Court Jurisdiction re Visitation and Custody

Amends Code of Civil Procedure section 917.7 to remove any action concerning child custody or
visitation from automatic stays associated with the filing of an appeal.

RESOLUTIONS COMMITTEE RECOMMENDATION
DISAPPROVE

History:
No similar resolutions found.

Reasons:

This resolution seeks to amend Code of Civil Procedure section 917.7 to remove any action
concerning child custody or visitation from automatic stays associated with the filing of an
appeal. This resolution should be disapproved because it fails to offer any substantive change in
existing law.

Currently, Code of Civil Procedure section 917.7 provides that “[t]he perfecting of an appeal
shall not stay proceedings as to those provisions of a judgment or order which award, change, or
otherwise affect the custody, including the right of visitation, of a minor child in any civil action,
.. .However, the trial court may in its discretion stay execution of these provisions pending
review on appeal. . .” Proponents argue that if existing law were amended, courts would no
longer have the discretion to stay custody and visitation matters and thus these matters could
move forward in the best interest of children.

This argument, however, assumes that courts are unable to exercise discretion appropriately and
that advocates for children should not be required to persuade courts otherwise. Empowering
courts with discretion to determine what is in the best interest of minor children is at the core of
what makes family law courts unique and able to avoid mechanical application of inflexible rules
and regulations. Because this resolution fails to raise any issues that can only be addressed by a
substantive change in the law, it should be disapproved.

SECTION/COMMITTEE REPORTS

FAMILY LAW SECTION
DISAPPROVE

The Family Law Section Executive Committee disapproves this resolution. This Committee
maintains that there are adequate remedies regarding stays concerning child custody/visitation
matters under Civil Code §917. This resolution proposes to amend Code of Civil Procedure
(CCP) 8917.7 to remove any action from automatically being stayed. The proposed resolution
further attempts to include an Anti-SLAPP provision, which has very limited application for
adoption proceedings and addresses a case-specific concern.
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This position is only that of the Family Law Section of the State Bar of California. This
position has not been adopted by either the State Bar Board of Governors or overall
membership and is not to be construed as representing the position of the State Bar of
California.

Membership in the Family Law Section is voluntary, and funding for section activities,
including all legislative activities, is obtained entirely from voluntary services.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that

legislation be sponsored to amend Code of Civil Procedure section 917.7 to read as follows:

§917.7

The perfectlng of an appeal shall not stay proceedlngs as to those provisions of a
3 Aise-a oncerning custody,
lncludlng the rlght of VIS|tat|0n —et—a—mmeeeh#d—m—a#wwdt—aeﬂen—m—an—aeﬂeh—med

Code- However, the trlal court may in |ts dlscretlon stay executlon of theseprOV|S|ons of a

judgment or order which award, change, or otherwise affect the custody including the right

9  of visitation, of a minor child in any civil action, in an action filed under the Juvenile Court

10 Law, or in a special proceeding, or the provisions of a judgment or order for the temporary

11 exclusion of a party from a dwelling, as provided in the Family Code pending review on
12 appeal or for any other period or periods that it may deem appropriate. Further, in the
13 absence of a writ or order of a reviewing court providing otherwise, the provisions of the

14 judgment or order allowing, or eliminating restrictions against, removal of the minor child
15  from the state are stayed by operation of law for a period of seven calendar days from the
16  entry of the judgment or order by a juvenile court in a dependency hearing, or for a period

17 of 30 calendar days from the entry of judgment or order by any other trial court. The
18  periods during which these provisions allowing, or eliminating restrictions against,

19  removal of the minor child from the state are stayed, are subject to further stays as ordered

20 by the trial court or by the juvenile court pursuant to this section. An order directing the
21 return of a child to a sister state or country, including any order effectuating that return,
22 made in a proceeding brought pursuant to the Uniform Child Custody Jurisdiction and
23 Enforcement Act (Part 3 (commencing with Section 3400) of Division 8 of the Family
24 Code), the Parental Kidnapping Prevention Act of 1980 (28 U.S.C. Sec. 1738A), or the
25  Hague Convention on the Civil Aspects of International Child Abduction (implemented
26  pursuant to the International Child Abduction Remedies Act (42 U.S.C. Secs. 11601-

27 11610)) is not a judgment or order which awards, changes, or otherwise affects the custody

28  of a minor child within the meaning of this section, and therefore is not subject to the
29  automatic stay provisions of this section.

(Proposed new language underlined; language to be deleted stricken.)
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PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS:

Existing Law: The existing law provides that the provisions of an order or judgment that affect
child custody are not automatically stayed by CCP § 916.

This Resolution: Seeks to modify CCP § 917.7 to remove any action from automatically being
stayed when it concerns child custody or visitation.

The Problem: The purpose behind CCP § 917.7 is to allow the trial court to serve the best
interests of the child, even if an appeal is pending. Where this can occur, as an example, is when
an anti-SLAPP motion has been denied and an appealee files an appeal thus halting any action in
the trial court. If the original action was brought sua sponte by a Petitioner, the Respondent in
the action could effectively delay the trial proceedings for a good deal of time while the appeal is
pending — thus unable to serve the best interests of the child.

IMPACT STATEMENT:
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: M. Tilden Moschetti, 633 Battery St, Ste

640, San Francisco, CA 94111 ph: (415) 399-0970, fax: (415) 399-0980,
tilden@moschettilaw.com

RESPONSIBLE FLOOR DELEGATE:
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RESOLUTION 10-11-2008

DIGEST

Adoption: Mandatory Filing of Post-Adoption Agreements

Amends Family Code section 8802 to make post-adoption contact agreements enforceable even
if they are not attached to and filed with the petition for adoption.

RESOLUTIONS COMMITTEE RECOMMENDATION
APPROVE IN PRINCIPLE

History:
No similar resolutions found

Reasons:

This resolution amends Family Code section 8802 to make post-adoption contact agreements
enforceable even if they are not attached to and filed with the petition for adoption. This
resolution should be approved in principle because post-adoption contact agreements are a good
public policy that allows adopted children ongoing access to their birth parent(s).

Currently, section 8802 requires that post-adoption contact agreements between petitioners
(adopting parents) and birth parents “shall”” be attached and filed with the petition for adoption.

It is unclear what happens if the agreements are not attached, though the author of the resolution
suggests that they become unenforceable. The proponent suggests that birth parents are
defrauded by adopting parents who fail to honor contact agreements that are not attached to and
filed with adoption petitions. In Family Code section 8616.5, the Legislature has determined that
there are cases in which an adopted child/children will benefit from interactions with birth
parents, other birth family members and/or tribal associations. The resolution appears limited to
allowing post-adoption contact agreements to be enforceable even though they may not be
attached to and filed with petitions for adoption. This appears consistent with announced public

policy.
SECTION/COMMITTEE REPORTS

FAMILY LAW SECTION
DISAPPROVE

The Family Law Section Executive Committee disapproves this resolution which seeks to
modify Family Code §8802(a) by attempting to void an adoption by the mere failure to file a
post-adoption contact agreement. This Committee considers such a remedy to be a fundamental
departure to existing adoption policies and practices. The existing law provides adequate
remedies in the event that a post-contact agreement is not filed with the Court. As a matter of
practice, post-adoption contact agreements are entered after parental rights have been terminated
in accordance with procedural and constitutional safeguards to the biological parents. This
resolution would essentially provide another window of opportunity for biological parents to
seek to set aside an adoption after the adopting parents have fully established their legal rights to
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their adopted child and undermines the security and predictability required for adopting parents
that their adoption will not be later challenged.

This position is only that of the Family Law Section of the State Bar of California. This
position has not been adopted by either the State Bar Board of Governors or overall
membership and is not to be construed as representing the position of the State Bar of
California.

Membership in the Family Law Section is voluntary, and funding for section activities,
including all legislative activities, is obtained entirely from voluntary services.

TEXT OF RESOLUTION

RESOLVED, that the Conference of Delegates of California Bar Associations recommends that
legislation be sponsored to amend Family Code section 8802 to read as follows:

1 §8802
2 (@) (1) Any of the following persons who desire to adopt a child may, for that
3 purpose, file a petition in the county in which the petitioner resides or, if the petitioner is
4 not a resident of this state, in the county in which the placing birth parent or birth parents
5 resided when the adoption placement agreement was signed, or the county in which the
6  placing birth parent or birth parents resided when the petition was filed:
7 (A) An adult who is related to the child or the child's half sibling by blood or
8 affinity, including all relatives whose status is preceded by the words "step,"” "great,"
9  "great-great,” or "grand,” or the spouse of any of these persons, even if the marriage was
10  terminated by death or dissolution.
11 (B) A person named in the will of a deceased parent as an intended adoptive parent
12 where the child has no other parent.
13 (C) A person with whom a child has been placed for adoption.
14 (D) (i) A legal guardian who has been the child's legal guardian for more than one
15  year.
16 (ii) If the court has found the child to have been abandoned pursuant to Section
17 7822, a legal guardian who has been the child's legal guardian for more than six months.
18  The legal guardian may file a petition pursuant to Section 7822 in the same court and
19  concurrently with a petition under this section.
20 (iii) However, if the parent nominated the guardian for a purpose other than
21  adoption for a specified time period, or if the guardianship was established pursuant to
22 Section 360 of the Welfare and Institutions Code, the guardianship shall have been in
23 existence for not less than three years.
24 (2) If the child has been placed for adoption, a copy of the adoptive placement
25  agreement shall be attached to the petition. The court clerk shall immediately notify the
26  department at Sacramento in writing of the pendency of the proceeding and of any
27  subsequent action taken.
28 (3) If the petitioner has entered into a postadoption contact agreement with the
29  birth parent as set forth in Section 8616.5, the agreement, signed by the participating
30 parties, shal may be attached to and filed with the petition for adoption. The failure to

10-11-2



31  attach and file the postadoption contact agreement with the petition for adoption does not
32 make the postadoption contact agreement unenforceable.

33 (b) The petition shall contain an allegation that the petitioners will file promptly
34  with the department or delegated county adoption agency information required by the

35 department in the investigation of the proposed adoption. The omission of the allegation
36  from a petition does not affect the jurisdiction of the court to proceed or the validity of an
37  adoption order or other order based on the petition.

38 (c) The caption of the adoption petition shall contain the names of the petitioners,
39  but not the child's name. The petition shall state the child's sex and date of birth and the

40  name the child had before adoption.

41 (d) If the child is the subject of a guardianship petition, the adoption petition shall
42  so state and shall include the caption and docket number or have attached a copy of the

43  letters of the guardianship or temporary guardianship. The petitioners shall notify the court
44  of any petition for guardianship or temporary guardianship filed after the adoption petition.
45  The guardianship proceeding shall be consolidated with the adoption proceeding.

46 (e) The order of adoption shall contain the child's adopted name, but not the name
47  the child had before adoption.

(Proposed new language underlined; language to be deleted stricken.)
PROPONENT: Bar Association of San Francisco
STATEMENT OF REASONS

Existing Law: The existing law provides that adopting parents shall file a postadoption
agreement, if there is one, with the petition for adoption.

This Resolution: Seeks to modify Family Code § 8802 to make an adoption voidable for 2 years
for the failure to attach and file a postadoption agreement.

The Problem: Open adoption is a very good thing. It is good for the adopted child, it is good for
the adopting parents, and it is good for the birth parents. The problem is that while the present
law requires a postadoption agreement to be filed, there are no safeguards for the birth parents if
the adopting parents choose not to do so. This creates a situation where a birth parent has no
rights to enforce a post adoption agreement and essentially gave the child up for adoption only to
be defrauded by the adopting parents.

IMPACT STATEMENT:
This resolution does not affect any other law, statute or rule.
AUTHOR AND/OR PERMANENT CONTACT: M. Tilden Moschetti, 633 Battery St, Ste

640, San Francisco, CA 94111 ph: (415) 399-0970, fax: (415) 399-0980,
tilden@moschettilaw.com

RESPONSIBLE FLOOR DELEGATE:
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COUNTERARGUMENT
SAN DIEGO COUNTY BAR ASSOCIATION

This resolution is too restrictive, in that is allows a birth parent to void an adoption for a period
of up to two years. Two years could mean that a child is removed from the only parent the child
has ever known, in the event a post-adoption agreement was not filed, whether maliciously or
inadvertently.
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